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The Ellen Conlin attack highlights that businesses 

of any kind can be targeted by hackers for financial 

gain. The company that hosted Ellen Conlin’s 

database had to pay a ransom of 1,000 Bitcoin 

(£238,200) to unlock their appointments database.   

Morrisons is now being sued in a class action by 

2000 former employees out of 100,000 after a 

disgruntled employee published personnel records 

online - hackers don’t need to be third party 

criminals. 

 

The Boards of these companies would have had 

difficult operational decisions to make. Should they 

say nothing, or should they go public then reassure 

customers that no personal information had been 

compromised.  As Talk Talk discovered, there are 

down sides to going public quickly with a potential 

figure of four million customers data affected, when 

the final number is 157,000.  Talk Talk estimates 

that the cyber attack cost it £35 million to manage.  

  

Reputation management of cyber-

attacks can suck in huge amounts 

of management time. Solicitors and 

a PR agency may be required.  
 

Cyber crime statistics show 2.5 million cyber-crime 

incidents from 2014 to 2015 in England and Wales.  

PWC’s latest report for the year to June 2015 

stated that 90% of large businesses and 74% of 

small businesses surveyed reported a security 

breach. The cost of the worst single breach 

suffered by organisations surveyed was between 

£1.46 million and £3.14 million including business 

disruption, lost sales, recovery of assets, and fines 

& compensation. 

 

But wait, we were the victim...  
 

This was the approach of TalkTalk after its attack in 

October 2015. But it cuts no ice at all with the 

Information Commissioner. Previously victims of 

hacking have still been fined up to £200,000 by the 

ICO for having inadequate security measures in 

place or hanging on to redundant data. When the 

new EU Data Protection Regulation comes into 

force in 2017, data breach fines will increase 

significantly, to the higher of €1m or 4% of global 

turnover, so hypothetically, the maximum data 

breach fine for Talk Talk would rise from £0.5 

million to £72 million.   

 

Compensation under the DPA 
 

Cyber attacks resulting in the loss of personal data 

carry another risk. 2015 saw the Court of Appeal 

make it significantly easier to claim damages under 

the DPA. The Vidal-Hall case decided that 

compensation may be payable if the data breach 

has caused simple distress, obviating the need to 

demonstrate pecuniary loss as well. So if the 

Morrisons class action were to result in 

compensation of £1000 per claimant, that is a £2 

million liability. 

 

“We’re OK - we’ve got cyber risk insurance.” 

 

Oh really? In a survey earlier this year 52% of 

CEOs confidently believed they had insurance 

coverage against cyber risks. Sadly, only 10% had 

any cyber cover. Only 2% of that was a dedicated 

cyber policy. Cyber insurance is an emerging 

market. Cover under cyber policies can range from 

direct financial loss to paying for technical expertise 

and the cost of reputation management, but it could 

save your business from a great deal of pain. 

 

How best can you protect your business? 
 

Talk to us. We have a specialist Data Protection 

Defence Team (click here) with experience of 

engaging the Information Commissioner. We can 

provide advice about how best to avoid a data 

breach and to ensure that you have everything in 

place to avoid breaching the DPA. If something 

does occur, bto’s specialists can advise how best to 

handle the situation to minimise the impact on your 

business. We’ve also been driving the debate on 

cyber insurance at events in London and Scotland. 

So Merry Christmas – and remember to put cyber 

insurance on your Santa list! 
 

Paul Motion prm@bto.co.uk  

 Laura Irvine lji@bto.co.uk  

2015 was the year of the cyber-attack, with 
TalkTalk, Ellen Conlin Hair & Beauty and 
Morrisons Supermarkets all experiencing the 
devastating effect of different types of 
cybercrime.  What next? 
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Unlike membership of an LLP or a shareholding in 

a limited company, a partnership under the 

Partnership Act of 1890 brings with it unlimited 

personal liability on a joint and several basis with 

the other partners.  The theory is that the “privilege” 

of being entitled to keep the partnership’s financial 

affairs entirely private is to be balanced by the 

acceptance of personal liability.  In reality, that 

balance is damagingly skewed as exposure of 

personal assets to creditors (and the prospect of 

sequestration) is a heavy price to pay for privacy. 

 

An incoming partner will often carry out thorough 

due diligence on the firm to satisfy himself about 

the full extent of its financial position before taking a 

risk.  This approach is rational and sophisticated 

but it is also deeply flawed because of the nasty 

sting in the partnership law tail: the potentially 

alarming extent of an incoming partner’s exposure 

to claims for the historic debts and liabilities of the 

firm.  These can often be hidden and will come out 

of “left field”. 

 

Why should an incoming partner have to carry the 

can for liabilities incurred when he was perhaps 

working elsewhere, or he was an employee in the 

firm?  It all seems very unfair. 

 

The starting point for assessing the extent of a new 

partner's liability is Section 17(1) of the Partnership 

Act 1890 which states that: “A person who is 

admitted as a partner into an existing firm does not 

thereby become liable to the creditors of the firm for 

anything done before he became a partner.” 

 

This innocuous proposition seems straightforward 

and comforting. Sadly, the evolution of the 

applicable case law has transformed Section 17(1) 

into a trap for the unwary. The unexpected and 

unwelcome conclusion that can be drawn from the 

emerging case law is that, more often than not, an 

incoming partner will be liable for past debts.   

 

The key decision is Sim v Howat [2011] [CSOH115] 

in which Lord Hodge rehearsed in great detail the 

circumstances where an incoming partner will be 

held to have accepted liability for prior debts.  Apart 

from the unusual situation where an incoming 

partner expressly accepts liability, Lord Hodge 

suggested that if the new partner simply “slots” into 

the firm (which technically becomes a new entity) 

and there is no change in the outward facing nature 

of its business, then there will be a presumption 

that liability has been accepted. Lord Hodge 

indicated that the presumption can be rebutted if: 

 

 substantial capital is injected into the firm by the 

incoming partner; 

 there is a material change in the business 

profile of the firm - e.g. the opening of a new 

service line, or the incoming partner contributes 

a substantial client base to the firm; and/or  

 wholly separate books of account are 

maintained so that the “new” firm is not involved 

in settling the debts of the “old” firm.  In reality, 

that distinction will be very hard to achieve.  

 

The bar for avoiding the assumption of liability is 

set very high by Lord Hodge.  Everything depends 

on the specific facts and circumstances, but the 

odds are stacked against the incoming partner. 

 

In Heather Capital Limited v Levy & McRae & 

Others [2015] [CSOH115], Lord Woolman 

reiterated that the burden of proof is on the creditor 

to demonstrate that an incoming partner has 

accepted liability.  That is some succour, but it is a 

minor piece of good news. 

 

So, the moral of this story is that not everything that 

glitters is gold.  The offer of a partnership could in 

reality mask a Pandora’s box of horrible legacy 

problems which, in the worst case, could wipe out 

the financial position of the incoming partner.  No 

wonder LLP status is increasingly embraced by 

professional firms. At the very least, an incoming 

partner should ensure that the assumption 

documentation clearly states that he is not liable for 

prior debts and an indemnity should be obtained 

from the existing partners to back up that 

statement.  Yet even that might not be enough… so 

take care, incoming partner! 

 

Andrew Sleigh afs@bto.co.uk 

 
 

The Perils of Partnership 

The invitation to accept an offer of partnership is typically the culmination 
of years of hard work, stress and sacrifice.  It is normally grabbed with both 
hands by the happy recipient, in the expectation that remuneration will soar; 
peer respect will be enhanced; and strategic contributions will be welcomed 
by his new colleagues. But all is not quite as it seems and, in reality, a 

partnership can be a poisoned chalice – or worse.   
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What does the end of subsidies mean? 

 

There will be different types of grace periods 

offered to projects that already have planning 

consent, a grid connection offer and acceptance 

and evidence that the scheme has the right to use 

the land.  The key date for having each of these in 

place is 18 June 2015, but that may change as the 

Bill progresses.  With around 3,000 new onshore 

wind farms in the pipeline in the UK (about 70% of 

which are in Scotland) the impact on the onshore 

renewables industry will be significant. Given the 

obvious impact in Scotland, the Scottish 

Government has indicated that it may seek a 

judicial review of the decision. 

 

In addition, if funding for a particular project has 

been ‘frozen’ due to the uncertainty created by the 

announcement of the Energy Act 2016, there is 

potentially another grace period likely to be 

available if the developer can show that their 

project would have otherwise been commissioned 

by 31 March 2017.  

 

It is the detail of the grace periods and to whom 

that is clarified within the draft Bill, rather than being 

left to follow later in secondary legislation.  This 

detail should bring some clarity for stakeholders 

sooner than may otherwise have been the case. 

 

Contract for Difference (CfD) 

 

In light of this early closure and the uncertainly that 

it has created, more attention will be paid to the 

new CfD programme which it was intended would 

replace the Renewables Obligations as a key 

incentive for the development of major renewables 

projects. It will offer a fixed price for generators 

supplying energy, known as a ‘strike price’. If the 

sale price is less than the strike price, the generator 

will receive a top up payment. If it is more, the 

generator will pay back the difference. This will 

create a certainty of returns for investors while 

affording protection to consumers by way of a claw-

back. 

 

Amongst the requirements for eligibility for CfDs are 

the need for: (i) valid planning permissions; and (ii) 

an accepted grid connection offer. If the 

requirements are met, generators wishing to join 

must compete for CfDs in an ‘auction’. If 

successful, the generator will be asked to enter into 

a 15 year contract with the Low Carbon Contracts 

Company. Where an offer is made, and the 

generator does not sign the contract, they cannot 

apply in another round for the same site for 13 

months. 

 

The results of the first allocation round were 

announced on 26 February 2015 with 27 renewable 

energy projects being awarded contracts worth a 

total of more than £315million.  Of these 27, 15 

were on shore wind projects. Secretary of State, 

Amber Rudd, recently stated that an announcement 

about the second allocation round (which was 

originally due to take place in October), will be 

made by Christmas 2015.  Such an announcement 

has not been made at date of writing.  

 

In the meantime, if you have any questions about 

these proposals, how they may affect your 

business or any other matter related to renewable 

energy projects, please contact us. 

 

Scott Wyper swy@bto.co.uk 

 

FiT, CfD & The Early Closure of the Renewables Obligation  

In June 2015, the Department for Energy and Climate Change advised that 

the subsidies for onshore wind will end on 1 April 2016 - a year earlier than 

originally anticipated.  This change will be brought through the Energy Act 

2016 (which at the time of writing is titled the Energy Bill and has just been through 

the First Reading in the House of Lords).  

“... the impact on the onshore 

renewables industry will be 

significant..” 
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Developments in the Private Rented Sector  
 

The Scottish Government has recently issued The 

Private Housing (Tenancies) (Scotland) Bill, which 

proposes substantial changes affecting the Private 

Rented Sector (PRS). 

 

The Bill replaces short assured and assured 

tenancies with a new statutory tenancy to be known 

as a Scottish Private Rented Tenancy (SPRT). The 

Scottish Government claims that this new 

agreement is intended to simplify and improve the 

PRS and to create a system that works well for 

both Landlord and Tenant. 

 

One topic under debate is the removal of the "no-

fault" repossession clause which allows landlords to 

reclaim their property after a fixed term has ended. 

The intention is for this to be altered to the effect 

that landlords will only be able to repossess their 

property under a set of prescriptive grounds laid out 

in Schedule 3 of the Bill. This looks to be a key 

feature of the Bill despite being the subject of 

criticism from landlords and institutional investors.  

 

The Bill also seeks to simplify notice periods to 

being one of two periods depending on the duration 

for which the tenancy has lasted (currently 4 weeks 

for less than 6 months and 12 weeks for more than 

six months).  

 

Another controversial topic is the Bill’s intention to 

provide the Government with a degree of rent 

control, allowing them to impose restrictions on rent 

‘hot spots’ where it is considered that rents are too 

high and for rent to increase only once a year, with 

three months’ notice. 

 

This Bill is currently at Stage 1, the evidence 

gathering stage and bto aims to update you as the 

Bill progresses through Parliament.  

 

Further information can be found on the Scottish 

Governments website: click here. 

 

Jane Steel  js@bto.co.uk 

Property Update - What’s New? 

An overview of recent developments in the Private 
Rented Sector and the implications of the Land 

Reform Bill. 
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Demands for the Absolute Right to Buy: 
Saving Grace or Killer Blow to Tenant Farmers?  
 
The Land Reform Bill continues to be the focus of 
attention and criticism most recently centred on the 
rights of tenant farmers.  
 
The Bill, in its current form, includes the 
introduction of the following provisions:  
 Extension of succession rights  
 Creation of a Tenant Farming Commissioner  
 Amendment of current rent review provisions, 

including the introduction of a productive 
capacity element  

 Replacement of Limited Duration Tenancies 
with Modern Limited Duration Tenancies. 

 
Some have criticised the Bill for not going far 
enough in improving the rights of tenant farmers 
and, for example, are demanding that provisions be 
inserted which give tenant farmers an absolute right 
to buy. Many landowners, on the other hand, are 
concerned that their own rights are potentially being 
unreasonably diminished. 
 
In a recent court case, a farming family in East 
Lothian was required to leave the farm that they 
have worked for over 22 years. This, followed a 
decision by the Supreme Court where legislation 
which allowed limited partnership tenancies to be 
upgraded to secure tenancies was held to be 
incompatible with landlords’ human rights. Critics of 
the Land Reform Bill believe that giving tenant 
farmers an absolute right to buy would prevent this 
kind of situation arising in the future. However, 
many others in the agricultural sector fear the 
negative impact that an absolute right to buy would 
have longer term on both landlords and tenant 
farmers.  
 
The Bill is currently at Stage 1: the evidence-
gathering stage. Early in 2016, the lead committee 
will undertake detailed consideration of the Bill, 
which could result in significant revisals to the 
current proposals, depending on evidence 
received. We aim to keep you updated as the Bill 
progresses.  
 
A summary of the Bill's main provisions: click here. 

 
David Gibson dbg@bto.co.uk 
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The Health and Safety at Work Act 1974 has UK 

wide application and Scottish courts have for some 

time had regard to the Definitive Sentencing 

Guidelines on Corporate Manslaughter and Health 

and Safety Offences Causing Death (‘the 

Guidelines’) which apply in England and Wales 

when sentencing in Scottish cases (see Lord 

Clarke in Dundee Cold Stores & Others v HMA 

(2012) HCJAC 102).   

 

It will therefore be of interest, and perhaps concern, 

to  practitioners and businesses in Scotland that the 

English Sentencing Council, following a public 

consultation, has released updated “Definitive 

Guidelines” which will come into effect in England 

and Wales on 1 February 2016, with retrospective 

effect. The new Guidelines make a number of 

significant changes. With the inception of the 

Scottish Sentencing Council in 2015, it will be 

interesting to note whether an equivalent set of 

Guidelines is to be produced for Scotland. In the 

interim, the new Guidelines will also be applied in 

the Scottish courts, like their predecessor. 

 

Sentencing Council member Michael Caplan QC 

stated that: “These guidelines will introduce a 

consistent approach to sentencing, ensuring 

fair and proportionate sentences for those who 

cause death or injury to their employees and 

the public or put them at risk. These offences 

can have very serious consequences and it is 

important that sentences reflect these.” 

 

The aim of the Guidelines in selecting an 

appropriate level of financial penalty is that it 

“should not be cheaper to offend than to take 

the appropriate precautions”. This comes as a 

response to the perception that current sanctions 

fail to secure the appropriate level of punishment 

and deterrence.   

 

The Guidelines set out a range of financial 

penalties having regard to defined categories of 

harm and culpability, on an axis.  The sentencing 

court is invited to select a starting point from the 

range according to the circumstances of the case 

and the size of the organisation, before making 

adjustments. Companies with an annual turnover of 

more than £50m can expect fines of up to £10m for 

the most serious of breaches.   

 

In addition to considering the finances of the 

offending company, courts will take into 

consideration the wider financial position of the 

business when selecting the appropriate fine; i.e. 

the courts may look beyond the resources of a 

subsidiary company to those of the parent.  

Adjustments will be made having regard to the 

profitability of the company, whether resulting in an 

increase or decrease in fine.  It is important to note 

that the Guidelines indicate that whilst the potential 

for any fine to put an offending Company out of 

business will be a relevant consideration, in certain 

cases this may be an acceptable consequence.  

Where the fine will fall upon public or charitable 

bodies, it should be substantially reduced if the 

organisation can demonstrate that the proposed 

fine would have a significant impact on the 

provision of its services. 

 

Examples of aggravating factors to be taken into 

account when adjusting the fine selected include, 

but are not limited to: poor health and safety record; 

cost-cutting at the expense of safety; and 

fabrication of documentation or licences. Mitigating 

factors listed include, but are not limited to: the lack 

of an adverse history with the HSE or lack of 

previous convictions; where steps have been taken 

voluntarily to remedy the problem; self-reporting, co

-operation and acceptance of responsibility.  

 

There is clearly a growing appetite for health and 

safety prosecutions in Scotland, as evidenced by 

the number of such prosecutions almost doubling 

between 2014 and 2015. Businesses would be well 

advised to ensure continued compliance with their 

health and safety obligations; and if there is any 

indication that an offence may have been 

committed, to seek specialist legal advice 

immediately, in order to best protect their position in 

any subsequent HSE investigation and criminal 

prosecution. 
 

Clare Bone cbo@bto.co.uk 

 David Cairns dca@bto.co.uk 

Developments in Sentencing in H&S Prosecutions 

Businesses should be aware that the level of fines to 

be imposed after 1 February 2016, in cases involving 

serious breaches are expected to be considerably 

higher than they are at present, particularly in cases 

where a serious injury or fatality result. 
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1/ Shared parental leave was introduced in April 

2015.  Employers should not underestimate the 

potential impact of these hugely complex 

Regulations.  Make sure you have the necessary 

procedures in place and are aware of the difficult 

legal provisions in relation to the timing of notices 

and counter notices, and when you can or can’t 

refuse an application for shared leave.   

 

2/ Employers who employ staff on “zero hours” 

contracts are now prohibited from using “exclusivity 

clauses” stating that the individual cannot work 

elsewhere. The government also issued helpful 

guidance on zero hours contracts in October 2015.  

Gone are the days of all staff being on permanent 9 

to 5 contracts and instead employers utilise a 

plethora of contractual arrangements.  

 

3/ The Government has acted to limit the impact of 

recent decisions on holiday pay (stating that 

workers should be paid holiday pay which includes 

average overtime, commission  and other 

payments regularly made by the employer, for at 

least 4 weeks per year).  For claims raised after 

July 2015, the claim can only include a maximum 2 

years of past underpayments.  Also, a decision in 

Northern Ireland supports the view that voluntary, 

and not just compulsory, overtime should be 

included in holiday pay.  This remains a high-profile 

area with thousands of tribunal claims.   

 

4/ A decision of the European Court of Justice is 

important for employers who employ “peripatetic 

staff” i.e. staff with no work base.  Travel time from 

home to the first customer of the day, and back 

home from the last customer, could well amount to 

“working time”.  While this does not necessarily 

mean that workers are entitled to be paid for this 

time, this impacts on the 48 hour week and the 

entitlement to daily and weekly rest breaks.  The 

rules in this area are complex and need to be 

considered on a case by case basis. 

 

5/ The ACAS Code of Practice on disciplinary and 

grievance matters has been amended to state that 

where an employee reasonably asks to be 

accompanied at a disciplinary/grievance meeting, 

there is no limit on who can be chosen (as long as 

it is a colleague or Union rep).  The employer can 

no longer refuse a particular companion on grounds 

that they would be disruptive or are too involved in 

the subject matter. Failure to comply with the Code 

could potentially result in a dismissal being found 

unfair, with significant financial consequences.  

 

6/ It is now unlawful for an employer to insist that 

an applicant or employee makes a Subject Access 

Request to obtain their criminal record, rather than 

carry out the normal disclosure checks to obtain 

details of unspent convictions.  

 

7/ Court and Tribunal decisions in the course of the 

year have decided that: 

 

a/ In considering whether the need for collective 

redundancy consultation is triggered, you do not 

need to look at the whole business, but only the 

redundancies planned in “one business unit”.  
 

b/ Employees who cannot take their annual 

leave due to illness should be able to carry the 

entitlement forward, but this will expire 18 months 

after the end of the relevant holiday year.  
 

c/ For a disclosure to be “ protected”  for 

whistleblowing purposes, it needs to be in the 

public interest, but that could include something 

that affects a very small part of the public – such as 

all the managers of the employer’s business. Have 

you a whistleblowing policy that deals with these 

issues? 
 

c/ It is legitimate for HR to assist managers in 

carrying out disciplinary processes, but this should 

be limited to advice about procedure.  Where the 

decision as to guilt and/or penalty is taken by HR, 

not the disciplinary chair, this could mean the 

dismissal is unfair.   

 

Future changes will relate to the living wage and 

detail around trade union/industrial action and 

balloting ... Make sure you keep in touch. It’s never 

too late! 
 

David Hoey dho@bto.co.uk 

Douglas Strang dst@bto.co.uk 

 

Employment Law Update 2015 

As ever, if you employ staff, knowing employment law 
is vital. Making sure the up to date HR and 
employment law approaches are taken is a difficult 
task given the fast paced changes in this area. As 
2015 ends, it may be useful to reflect on some of the 
main changes that happened over the year. 

6 

http://www.bto.co.uk/people/david-hoey.aspx
http://www.bto.co.uk/people/douglas-strang.aspx


Section 16 of the 1985 Act. The court found that the 

wife had suffered from a moderate depressive 

illness but said that that could not be determinative 

since she had received sound and proper legal 

advice and chosen to act contrary to it. 

 

The message is plain that the bar is set quite high 

for anyone who tries to set aside the terms of a 

formal legal agreement, especially if they have 

received independent legal advice, whether or not 

they have chosen to reject it. 
 

Cath Karlin cmk@bto.co.uk / 0131 222 2945 

Lesley Gordon lxg@bto.co.uk / 0131 222 2937 

Accredited Specialists in Family Law 

www.btofamilylaw.co.uk 

  

 

 
 

” 

“ 

The purpose of each of them is broadly the same – 

to make a binding and enforceable arrangement 

about money and assets without having the details 

imposed by the court. Scots Law has always 

encouraged parties to reach their own agreements 

if possible, subject to the protection (s16 of the 

Family Law (Scotland) Act 1985) of the party who 

has been disadvantaged by the terms of an 

agreement which was not reasonable when it was 

entered into. 

 

The recent case emphasises how difficult it can be 

for anyone to overturn their agreement in 

circumstances in which there was the opportunity to 

take legal advice, even if the advice was not 

followed. 

 

The recent case emphasises how 

difficult it can be for anyone to 

overturn their agreement in 

circumstances in which there was  

the opportunity to take legal advice, 

even if the advice was not followed. 
 

In the recent case the husband and wife entered 

into an agreement whereby the husband paid the 

wife £60,000 in full and final settlement of any claim 

she may have on any of the matrimonial property. It 

seems likely that the deal was a very poor one from 

her point of view. The wife had the opportunity to 

take legal advice and did in fact consult a solicitor 

who was wise to put in writing the fact that he 

advised her against signing the deed as it stood. 

She claimed that the husband had subjected her to 

abuse and pressure to make her sign the deed and 

had failed or at least delayed to disclose some of 

his assets. 

 

The court said that in the absence of other relevant 

circumstances which might include evidence of 

poor mental health affecting cognitive ability, of one 

spouse taking unfair advantage of the other’s 

vulnerability, or of a lack of poor legal advice, 

neither a very unequal division of assets nor a poor 

state of mind gave rise to a necessary inference of 

unfairness or unreasonableness for the purposes of 

There is a warning in a recent Inner House decision 
that people should be very careful about what they 

agree in a Pre-nuptial or Post-Nuptial agreement. 

Pre-nuptial & Post-nuptial Agreements - Sign with caution 
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John Fotheringham jmf@bto.co.uk 

Accredited Specialist in Family & Child Law 

 

Denise Laverty dkl@bto.co.uk 

Accredited Specialist in Family  Law 

Qualified in Scotland, England & Wales 

Accredited Mediator 

Marjory Blair meb@bto.co.uk 

Kirsty Miguda kam@bto.co.uk 
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We were very impressed with 

the service that we received 

from bto through Grant and 

bto’s partner firm abroad. Our 

senior management team were 

able to rest assured that our 

interests in this foreign dispute 

were being ably looked after. 

We were extremely satisfied 

with the outcome.  ” 

Litigation Abroad - Benefits of having international partners 

Hungary 
One of our clients who has suppliers in 

Hungary found themselves facing a 

commercial summons claiming 

€800,000 from one of its suppliers there.  

We met with our clients to consider the 

issues in the Summons (which was in 

Hungarian accompanied by a certified 

English translation) and immediately 

instructed our MI partners in Budapest 

to take all necessary steps to protect the clients’ 

position locally. They then engaged with the 

opponents’ solicitors through the Court process.  The 

issues in the case involved frequent telephone 

conference calls with ourselves and the clients - we 

sent the clients to Hungary to meet our partners and to 

attend the Court proceedings, satisfied that they were 

receiving excellent representation from our Hungarian 

partners with whom we worked closely throughout the 

case in the preparation of the defence including the 

taking of witness statements and the presentation of 

productions. The case was heard in the first instance in 

the local Court when the decision went against our 

clients. We appealed to the regional Appeal Court 

where the original decision was overturned.  Our 

opponents then appealed that decision to the Supreme 

Court of Hungary where there was a finding of only 

€100,000 Euros against the original claim in excess of 

800,000 Euros.   

Belgium 

A bto client received a 

Summons from a former 

commercial agent who had 

raised a claim in the 

Commercial Court of Brussels. 

The commercial agent had 

been dismissed for reasons of 

gross misconduct.  He did not 

accept this dismissal and issued proceedings also for a 

six figure sum in the court in Brussels.  We engaged 

our MI partners in Belgium to represent our clients’ 

interests.  We worked with them on preliminary 

jurisdiction points which were successfully advanced 

forcing the claimant and his solicitors on to the back 

foot.  In light of the strong defence which we prepared 

for our clients in conjunction with our partners in 

Brussels, the claimant’s agent was forced to accept a 

negotiated settlement considerably less than the sums 

for which he had initiated the proceedings. 

 

Poland 

One of our commercial clients 

received a Summons raised 

against them at Lodz Regional 

Court in Poland for payment 

invoices in respect of supplies to 

them, as part of their business in 

the manufacture of cakes for 

supermarkets. The total amount 

of the claim was 300,000 Polish Zloty (£50,000). We 

immediately engaged our MI partners in Warsaw to 

enter into negotiations locally with a view to a 

resolution of the claim before the first calling. That 

negotiation involved consideration of a counterclaim at 

our clients’ instance. We then instructed the Polish firm 

to lodge a formal Defence and Counterclaim. Our role 

involved frequent interaction between our clients in 

Scotland and our Polish partners. Our clients attended 

the proceedings in Lodz. The judgment of the Court 

has recently been received and our clients were 

successful. The supplies were found to be defective. 

Our clients’ counterclaim was dismissed although by 

agreement between ourselves, our Polish partners and 

the clients, this had been lodged, in the most part, for 

tactical considerations and did not impact upon the 

clients’ satisfaction with the decision of the court. We 

are still in the appeal period in this case. Watch this 

space... 

 Grant Hunter ghu@bto.co.uk 

Clients operating abroad can rely on bto to advise and arrange for 
representation should they become embroiled in litigation outwith Scotland. 
We provide a seamless foreign litigation service through our international 

network Mackrell International (MI). 

“ 
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In January 2015, bto’s Chairman Alan Borthwick announced 

two partner promotions: Karina McShane within the “first class” 

Insurance Personal Injury team and Jilly Petrie of our growing 

Construction & Engineering team. The Construction team was 

also given an additional boost with the recruitment of new 

Associate Claire Mills.  

bto Update: New Recruits 

Two New Partners & A New Associate 

 
Karina McShane, Alan Borthwick, Jilly Petrie and Claire Mills 

 

bto Consultant in Northern Ireland 

In March  2015,  James Ferguson, a qualified Solicitor 

Advocate,  was appointed as a consultant to service bto’s 

insurance clients’ needs in Northern Ireland. James is a Partner 

of Ferguson and Company, a Northern Irish firm based in 

Belfast which has an established insurance practice.  

In June 2015, Denise Laverty joined bto’s Glasgow Office as an Associate. Denise is an 

accredited specialist in family law and is qualified as a solicitor in Scotland, England and Wales.  

A specialist in armed forces pensions, she is also a practising collaborative family lawyer and 

mediator. 

 

Leading Litigator Boosts 
Advocacy Team 

In June 2015, one of Scotland’s most experienced litigation 

practitioners, Solicitor Advocate Robin Macpherson joined the 

firm.  An accredited specialist in insolvency law, Robin is based 

in bto’s Edinburgh office and works closely with partners Tony 

Jones and Paul Motion. 

bto’s Family Law Team Expands 

Tony Jones, Robin Macpherson and Paul Motion. 
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November 2015 saw the arrival of Elaine Del Valle as an 

Associate in bto’s Residential Property team and partner 

Graeme Kelly brings 25 years’ experience of working in the 

commercial real estate and property markets. 

bto Update 

Edinburgh Property Team Grows 
with Double Appointment 

 

Two New Senior Appointments 

In December 2015, Alasdair Gillies and Laura Salmond joined 

bto as Partners. Alasdair, who has 14 years’ experience in 

both criminal and civil law, has become bto’s third criminal 

solicitor advocate and its 15th solicitor advocate, giving the firm 

one of the largest advocacy teams in Scotland. Laura is an 

experienced employment lawyer. - See more at: http://

Elaine del Valle, Alan Borthwick and Graeme Kelly 

Leading Litigator Boosts Advocacy Team 

 

David Hoey, a Partner and accredited specialist in employment law, was appointed as the 

Chairman of the Institute of Directors in July 2015. David commented: “I am very pleased to 

take the lead to help facilitate continuous growth and membership value for Glasgow and west 

of Scotland’s business community.”  

New IoD Chair takes over Glasgow and the West 

 

FMB members requiring telephone advice on construction law, employment law and debt 

recovery can now call one of bto solicitors’ team of specialists for assistance via a 

helpline.  In June 2015, Gordon Nelson Director FMB Scotland said: “Sandra Cassels and her 

team have a comprehensive knowledge of the legal landscape in the Scottish construction 

industry. It’s great to have bto on board to provide what is an essential service to our members 

in Scotland.” 

FMB Scotland Announces bto as 
New Legal Industry Partner 

Alasdair Gillies, Alan Borthwick and Laura Salmond 
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News & Events - Highlights 

In March 2015, bto hosted The Scottish Insurance Summit for a 

range of professionals working in the insurance sector. Speakers 

covered a variety of topics, including: the changing landscape of 

the Scottish Civil Justice System and a regulatory update. The 

team also hosted The Scottish Insurance Symposium 2015 in 

November, where  speakers focused on the radical reform of the 

Scottish courts and what it means for insurers,  cyber insurance: 

Where next? and  the duty to warn: Whose job is it? 

bto Events in Lloyd’s of London  

bto’s Insurance team sponsored and exhibited at the Claims 

Event in London in October 2015. Post's annual conference is 

the largest in the insurance claims sector, and brings together 

the industry’s biggest names to discuss, debate and dispute the 

hottest topics. Carly Forrest, a Partner in the firm’s Personal 

Injury team, was speaking on the Personal injury panel – Ask the 

experts!   

The Claims Event 2015 

Data Protection Team -  
Definitely not on the Fringe...  

In August, bto’s Data Protection Defence team was invited to 

speak at the Edinburgh Festival Fringe once again and this year 

delivered their show: Phoney or False Reviews Online – What 

Can I Do?  Paul Motion was also invited to speak on BBC Good 

Morning Radio Scotland’s business slot regarding  the show. 

  

In September, the team was pleased to host the inaugural 

National Association of Data Protection Officers (NADPO) 

Scottish conference: Is Scotland really a Safe Harbour for 

Personal Data?   

In October, bto sponsored the Property Managers’ Association 

Conference and Associate David Young of bto’s Commercial Dispute 

Resolution team was a key note speaker in a great debate on factors’ 

duties of disclosure in property sales. 

PMAS Conference 

Lindsay Urquhart 

Paul Motion Laura Irvine 
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We visited Glenbervie Golf 
Club for a great day  in spite 
of the  schizophrenic weather 
conditions! It was David 
Gibson’s team’s turn to win 
first prize this year and Karen 
Brodie’s team came second. 
A good time was had by all 
and we’re looking forward to a 
shotgun start next year! 

Annual Golf Outing 

Bill Speirs 
and his 
‘Friends’... 

Causing a Stir... 

In June, Alan Borthwick and Jeremy Glen treated 

their guests to a trip from Largs to Tarbert, followed 

by dinner in Loch Fyne. The hardy ones slept on 

Jeremy’s boat. The more refined checked into a 

nearby hotel! 

Sail Away... 

http://www.bto.co.uk/people/david-gibson.aspx
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Family Law Specialists Cath Karlin and Denise Laverty have  
become accredited mediators.  Cath commented: "This means that 
we are able to offer clients a full range of dispute resolution options. I 
firmly believe that court is very much a last resort for family law 
cases. Being able to guide clients through their separation in a non 
confrontational manner is a win win. Less stress, reduced fees and 
hopefully we manage to preserve a decent working relationship 
between the parties - especially if they have children"   
 

Need a mediator? 

Bill Speirs and 
his ‘friends’... 

In December, we got into the 

spirit of the season with  drinks, 

canapés and mince pies in the 

beautiful Supper Club at Royal 

Exchange Square. Thanks to 

all who joined us. 

Festive Drinks & 
Canapés 

The Changing Landscape of 
the Construction Industry 

In November, our Construction & Engineering,  Employment and Health 
& Safety teams got together to survey the changing landscape of the 
construction Industry.  Seminars were held in both our Glasgow and 
Edinburgh offices and contracts, adjudications, holiday pay and the 
financial impact of Health & Safety prosecutions were  discussed.  We 
were also pleased to be joined by key note speakers: Ed Monaghan, 
Group Chief Executive, Mactaggart & Mickel Group Ltd, and Martin 
Smith, Divisional Director (Scotland), Interserve.  

Associate Marion Davis has been successful in achieving accreditation in charity law. The 
charity sector is central to Marion’s work and she said: “I genuinely enjoy working with charities, 
where the focus is on what the body can do to benefit the community they serve. I am thrilled to 
have achieved this level of public acknowledgement of the work I have done, and continue to 
do, with charities and in charity law.”  

New Accredited Charity Law Specialist 

News & Events - Highlights 
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Bill Speirs and 
his ‘friends’... 

“You need SOUL to compete” 

bto is delighted to be official sponsor of the Scottish Orienteering Urban League.  SOUL organisers said: “ Thanks 
to the generosity of our sponsors bto solicitors it will need to be a reinforced table for the 2015 bto SOUL series 
prizegiving!”  The prizegiving will take place in Edinburgh at the Big Weekend event centre on the afternoon of Saturday 23 
January 2016.  This partnership has been a great success and will continue into 2016 with 8 fantastic urban races already 
lined up. A mix of sprint and classic urban races from Aberdeen in the north east to newly mapped Paisley in the south est. 
bto sends best wishes to everyone who is taking part. 

Sponsorship 

bto was proud to be a sponsor of the Glasgow Christmas 

Carol Concert on 3 December  2015 in aid of Cancer Research 

UK.  We hope that everyone had an enjoyable evening! 

Glasgow Christmas Carol Concert 

The Corporate Law Advisory Support Project was developed 

to provide an invaluable training opportunity for students 

undertaking the Diploma in Professional Legal Practice  

Corporate Law course at Glasgow University. CLASP allows 

them to develop their graduate attributes and prepare for 

practice by delivering legal advice to student start-up 

businesses under the close supervision of qualified 

solicitors. bto Corporate Partner, Alastair Dunn, has and 

continues to play an integral part in the delivery of this 

project. 

CLASP 

http://www.bto.co.uk/people/alastair-dunn.aspx


Follow bto on Twitter: 

click here 

 

 

If you wish to  be removed 

from this mailing list, 

please click here.  

Thank you. 

 

The material in this publication 

contains general information 

only and does not constitute 

legal or other professional 

advice.  

bto Raffle  

Kirsteen Smashes her Fundraising Target  
 

Kirsteen Maclean, an associate in bto’s Commercial Dispute Resolution 

team,  participated in the famous New York Marathon on 1 November 2015.  An 

experienced marathon runner, she trained for months beforehand, including 

early morning pre-work runs and weekend ‘mini marathons’ in the build-up to 

the race. The atmosphere on the big day was electric and Kirsteen managed to 

run the 26 miles and 385 yards marathon route in a fantastic 4 hours 45 

minutes.  Kirsteen said: “What really kept me going was the fact that so many of 

you had sponsored me to do this and I couldn’t let the Yorkhill Children’s 

Charity down.” 

 

Kirsteen’s enthusiasm and determination energised a superb fundraising effort 

and she managed to raise an outstanding £3,431.54 for Yorkhill.  A huge thank 

you to everyone who supported Kirsteen.  

CSR 

bto’s “Magnificent Seven” Complete 

Challenging Charity Cycle 

On 16 May 2015, a seven strong team of  

bto cyclists took on a challenging ride 

to raise funds for our chosen charity - 

Yorkhill Children’s Charity.  A few of the 

cyclists took on the 72 mile route from 

Yorkhill Hospital in Glasgow up to Glen 

Douglas before returning to the city.  The 

others completed the 35 mile route, all in 

severe weather conditions. However, 

everyone showed great team spirit and 

raised an impressive £1900. 

In August 2015, the firm launched a new initiative to raise funds for Yorkhill 

Children’s charity.  bto personnel were encouraged to exchange their old 

mobile phones, chargers and spectacles in exchange for raffle tickets.  The 

mobiles and chargers are being swapped for money for charity and the 

spectacles will be reused in other countries.  We’re still receiving donations! 

Best wishes from 

all at bto for a 

prosperous 2016! 
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