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Costly Business? 

We discuss the Civil 
Litigation (Expenses 
and Group 
Proceedings) (Scotland) 
Act that was passed on 
1 May 2018.  

It’s all a bit of a guddle 

BTO in brief 

Motions to split Proofs - 
Making best use of court 
time or a tactical ploy? 

Liabilities? What Liabilities? 

Credit hire litigation—
Was the hirer made fully 
aware of his or her 
potential liability to repay 
the credit hire charges in 
full under certain 
circumstances? 

 

We look at a recent 
appeal related to debt 
recovery for assigned 
credit card debts and 
how the new simple 
procedure is working in 
practice. 

Simple Minds 

The Civil Litigation (Expenses and Group 
Proceedings) (Scotland) Act was passed 
by the Scottish Parliament on 1 May 2018 
and received Royal Assent on 5 June 
2018. The Scottish Government has 
indicated that it intends to begin 
implementing the Act towards the end of 
this calendar year, although full 
implementation is expected to take a 
number of years. 

The Act deals with a number of issues. 
Measures include introducing a cap on 
the amount that can be deducted from an 
award of damages by the solicitor's 
success fee and allowing damages based 
agreements to be offered to clients by 
solicitors. It also provides for class action 
style ‘group proceedings’ where a number 
of litigants have the same or similar 
claims.  

The Act also introduces Qualified One-
Way Costs Shifting (QOCS) for the first 
time in Scotland given the perceived 
"asymmetric relationship" between 
individuals and insurers by introducing 
measures to regulate the funding of 
personal injury claims and restricting the 
costs payable by a pursuer if their claim is 
unsuccessful. QOCS acts in the pursuer’s 
favour and provides that a pursuer will not 
be liable for a defender’s costs provided 
that they have conducted the litigation in 
an appropriate manner. This applies to all 
defenders, whether insured or not. 
Exceptions to that general rule will include 
where the pursuer: 

 Makes a fraudulent representation or 
has, in some other way, acted in a 
fraudulent manner;  

 Behaves in a manner which is 
manifestly unreasonable;  

 Conducts the litigation in a way which 
the court deems to be an abuse of 
process.   

It will be interesting to observe how the 
Scottish courts will approach the ‘fraud’ 
exception. It may be that only cases of 
proven fraud will be caught. Difficulties 
may arise where an insurer successfully 
defends a claim on causation or in a ‘low 
velocity impact’ claim.  
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Will a defender then be able to convince a 
judge that QOCS should be dis-applied in 
the absence of a formal finding of fraud? 
Alternatively, in some cases defenders 
may wish to consider arguing that, by 
bringing the action, the pursuer acted in a 
way which was either manifestly 
unreasonable or was an abuse of 
process. Another interesting factor will be 
how the courts deal with fundamental 
dishonesty (for more on this see Joanne 
Farrell’s commentary later on in this 
edition).  

A further dimension to the new costs rules 
is the uncertainty over whether QOCS will 
apply in cases where a pursuer fails to 
beat a tender, or accepts a tender late. 
Unlike in the equivalent English Civil 
Procedure Part 36 rules, the Act does not 
specifically address this issue. It appears 
that this will be provided for in secondary 
legislation to follow later this year. The 
tender is one of the most useful tools in a 
defender’s toolbox but only if the costs 
rules ensure that it has sufficient ‘bite’. It 
remains to be seen whether tenders will 
provide sufficient protection on costs 
going forward. 

The Act presents more questions than 
answers at this stage, particularly for 
insurers. It is expected that until the scope 
of the exceptions become clear there will 
be a considerable amount of satellite 
litigation relating to QOCS, particularly in 
suspected fraud cases and in cases 
where a pursuer fails to beat a tender. It 
will only be when cases come before the 
courts that insurers will be in a position to 
know the real implications of the 
legislation. 

Katie Anderson kja@bto.co.uk 
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In a break from the insurance and personal injury cases 
that normally populate these pages there has been a 
recent decision from the Sheriff Appeal Court in the 
case of Cabot Financial UK Ltd v Gardner and Ors, 
[2018] SAC (Civ) 12 which will be of general interest. 
This appeal related to debt recovery cases for assigned 
credit card debts.  

The three cases which formed the judgment in Cabot 
were raised under the new simple procedure which was 
brought into force on the 28 November 2016 and 
applies to all monetary claims worth less than £5,000. 
Rules are presently being drafted to extend the 
procedure to personal injury claims and it is expected 
that these will come into force later this year. Cabot is 
therefore worth consideration and clarifies the position 
in respect of the court’s powers in undefended cases.  

The three appeals before the Sheriff Appeal Court were 
all raised in Hamilton Sheriff Court but decided by 
different sheriffs. There were a further 17 appeals 
pending the outcome of the appeal in Cabot. It is 
apparent from one of the sheriff’s notes that a number 
of these cases had been dismissed due to failure by 
Cabot to produce documentation relevant to the claim. 
The practice therefore appears to have developed 
where the sheriff ordered the claimant to produce the 
documentation even if the case was undefended. 

However, if a claim is undefended the inference is that 
it is accepted that the debt is due. The question was 
therefore whether the sheriffs had gone beyond their 
powers. The basis of the sheriffs’ decisions was that the 
simple procedure rules coupled with the common law 
under the doctrine of pars judicis (what a judge has a 
duty to do) allowed them to make the orders 
complained of. Pars judicis applies in a situation where 
the court is required to make or refuse an order even 
where the point is not taken by either party.  

Sheriffs have a discretion in granting decree in absence 
and decree would only be refused in very limited 
circumstances. Did simple procedure change this? The 
new rules certainly encourage, in defended cases at 
least, judicial intervention and, in the words of the 
Sheriff Appeal Court, a more inquisitorial approach to 
be taken. The sheriffs considered this to mean that they 
had a responsibility to make enquiries even where the 
action was undefended. The Sheriff Appeal Court 
disagreed and held that the sheriffs overstepped the 
mark in ordering production of documents relevant to 
the claims. Cabot’s appeals were therefore allowed.  

What can we take from this? Apart from indicating that 
if sued by a company like Cabot you may be well 
advised to defend the claim and demand production of 
the document underpinning it, the case outlines the 
limits of shrieval power in undefended claims. It is 
striking that a simple procedure case has resulted in a 
40 page judgment from the Sheriff Appeal Court 
addressing this fundamental point. It is also of note that 
the sheriffs in these cases all, according to the Sheriff 
Appeal Court, misinterpreted and misapplied the simple 
procedure rules. If this suggests to you that simple 
procedure is turning out, in some respects at least, to 
be less than simple, then you would be correct.  

One of the key goals of simple procedure was to make 
it straightforward for party litigants to raise and conduct 
without a lawyer, thereby limiting expenses. However, 
expenses arguments continue to abound. It is therefore 
perplexing that to understand the position on expenses 
a litigant would require to examine the rules, primary 
legislation and a statutory instrument and, even then, 
they may be none the wiser!  

There have been several reported and unreported 
decisions on expenses which illustrate the fact that 
expenses questions are continuing to pose difficulties 
for both practitioners and the judiciary. If simple 
procedure is expected to be understood by party 
litigants then it cannot be desirable for them to require 
to consider not only the rules and statutes but also 
case law.  

The rules are developing and the Scottish Civil Justice 
Council, who drafted the rules, recently closed a 
consultation in which it sought views on how the simple 
procedure rules were working in practice. Whether this 
consultation will result in any amendment to the rules 
remains to be seen.  

As above, details of the simple procedure rules to deal 
with personal injury claims are awaited. It remains to 
be seen whether they will cause some of the same 
difficulties that have affected monetary claims thus far. 
The Scottish Civil Justice Council is also currently re-
writing the civil procedure rules for all claims in 
Scotland. For now it is a case of watch this space. 

Lewis Richardson lri@bto.co.uk 

Simple Minds 

“If this suggests to you that simple procedure is 

turning out, in some respects at least, to be less 

than simple, then you would be correct.” 
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It’s all a bit of a guddle 

The two exceptions to QOCS focussed upon here 
are where a pursuer makes a fraudulent 
representation / otherwise acts fraudulently or 
behaves in a manner which is manifestly 
unreasonable in connection with the claim. 

The terms of section 8 are completely different 
terminology to the equivalent provision in the 
English and Welsh Civil Procedure Rules in which 
rule 44.16 states that orders for costs made against 
the claimant may be enforced where the claim is 
found to be “fundamentally dishonest”. In Scotland, 
we have the terms “fraudulent representation”, “acts 
fraudulently” and “manifestly unreasonable” with 
which to contend.  It has clearly been the Scottish 
Parliament’s intention, for whatever reason, not to 
mirror the wording of fundamental dishonesty from 
the English Civil Procedure Rules. Quite how this 
provision will be interpreted by the Scottish courts is 
an area of uncertainty. 

Comparatively, the consistency in terminology south 
of the Border between the 2015 Act and the Civil 
Procedure Rules ought to result in less dubiety and 
more certainty as to the circumstances under which 
the court will exercise its powers against a claimant 
who is being duplicitous. Judicial commentary on the 
interpretation of the terms “fundamental dishonesty” 
must be equally relevant in assessing both the 
merits of a defendant seeking an award of expenses 
against a claimant and the merits of an attempt to 
have an action summarily dismissed in cases south 
of the Border.   

In reality, most cases in which there is genuine 
evidence of dishonesty will result in a negotiated 
settlement, be it by abandonment or otherwise. The 
costs involved for all parties are often too much of a 
risk in this uncharted territory. What is a “rare and 
exceptional case” of fundamental dishonesty in 
Scotland is likely to remain an area of uncertainty for 
some time coming.   

We can expect to see some judicial involvement on 
the interpretation of section 8 of the Civil Litigation 
(Expenses and Group Proceedings) Act and the 
circumstances in which defenders will be permitted 
to recover costs. Until the courts provide guidance 
on this issue, the interplay between the two 
provisions will likely remain unsettled for some time 
coming.   

Joanne Farrell jfa@bto.co.uk 

Our e-update from April this year (link here) first 
discussed the Inner House of the Court of Session’s 
decision in Grubb v Finlay [2018] CSIH 29 which was 
an appeal of the judge at first instance’s refusal to 
dismiss the pursuer’s claim on grounds of fundamental 
dishonesty. In Grubb, there was evidence that the 
pursuer was exaggerating his symptoms for financial 
gain. Both the Outer House and Inner House agreed 
that the courts in Scotland have the power to dismiss 
an action summarily where there is fundamental 
dishonesty on the part of the pursuer or an abuse of 
process. However, this power has to be exercised 
“sparingly” and only in “a very rare and exceptional 
case”.  Whilst the defender’s attempts to have the 
case dismissed were defeated on the evidence, the 
defender did have significant success in limiting the 
extent of compensation awarded to the pursuer and 
on expenses, with two-thirds of the expenses of the 
action being awarded to the defender. 

In considering fundamental dishonesty, given the 
paucity of judicial commentary on the subject in 
Scotland, it is useful to firstly consider the position in 
England & Wales. In that jurisdiction section 57 of the 
Criminal Justice & Courts Act 2015 (2015 Act) 
provides the court with the power to dismiss a claim 
upon application by the defendant where it is satisfied 
that the claimant has been fundamentally dishonest, 
unless the court is satisfied that the claimant would 
suffer substantial injustice. The High Court recently 
highlighted, in the case of London Organising 
Committee of the Olympic and Paralympic Games v 
Sinfield [2018] EWHC 51 (QB) that the starting point 
under section 57 is that the entire claim should be 
dismissed where there is fundamental dishonesty, 
unless it would cause substantial injustice. The loss of 
genuine damages was held to be insufficient to 
constitute substantial injustice in and of itself. 
Something more was needed to clear this hurdle. 
However, quite what constitutes substantial injustice 
was not considered in detail. 

It was hoped in Scotland that, even in the 
circumstances of the Inner House rejecting the appeal 
in Grubb, the Lord President would have grasped the 
opportunity to provide guidance to the profession on 
how cases involving fundamental dishonesty should 
be dealt with in Scotland in the future. This, 
unfortunately, did not happen leaving a degree of 
uncertainty as to the circumstances in which the 
courts in Scotland will permit a case to be summarily 
dismissed on account of the dishonesty of the pursuer.  

In Grubb, the court acknowledged that the power to 
dismiss exists where there is fundamental dishonesty 
but said nothing more. There have been no further 
decisions by the Scottish courts on this issue. Will the 
courts in Scotland adopt the English courts’ definition 
of fundamental dishonesty? That question remains 
unanswered. Whilst decisions from the English courts 
are not binding upon the Scottish courts, they are 
persuasive.  

The waters are further muddied in Scotland by the 
Civil Litigation (Expenses and Group Proceedings) Act 
which, in section 8 of the Act, provides for a qualified 
one-way cost shifting (QOCS) in Scotland, as 
commented upon in Katie Anderson’s article.  
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The claimant successfully appealed. The Court of 
Appeal held that the credit hire charges amounted to 
‘contingent debt’. The claimant’s liability to pay the hire 
charges was contingent upon her recovering damages 
from the defendant. So, if the claimant failed to 
recover the charges, she would have no personal 
liability to pay them. The case law did however 
suggest that a contingent debt was properly 
recoverable.  

The above cases confirm that, for defenders dealing 
with credit hire litigation, it is almost always worth 
exploring the hirer’s understanding of their liabilities at 
the point of signing the hire agreement. Hirers may 
have little or no understanding of their contractual 
liabilities to repay the credit hire charges under certain 
circumstances and / or they have been given 
assurances by the hire company that they will not be 
required to pay. This can have important ramifications 
in terms of the hire agreements enforceability. 
Correspondingly, the credit hire company may struggle 
to recover their charges where there is no evidence 
they intended to enforce the contract against the 
hirer.   

It should also be borne in mind that, in Irving, the 
decision was based upon an evidential finding that the 
claimant was assured that she only had a contingent 
liability to pay the hire charges if they were recovered 
from the defendant. This can be distinguished from 
circumstances where there has been a fraudulent 
misrepresentation by the credit hire company such as 
in Kadir or Brown. 

Angus Gilles agi@bto.co.uk  

 
Many of us who deal with credit hire litigation on a 
daily basis often wonder what the hirer is told about 
their contractual liabilities by the credit hire / accident 
management company at the point of signing the 
credit hire agreement. Is the hirer made fully aware of 
his or her potential liability to repay the credit hire 
charges in full under certain circumstances? Or are 
they assured by representatives of the hirer that they 
will not be liable for the credit hire charges, despite 
signing clear contractual terms to the contrary? 
Certainly, when the hirer has been cross-examined on 
this point at proof or trial in the English and Scottish 
courts, the evidence provided by the hirer has been 
revealing.  

There have been cases in Scotland where the hirer’s 
evidence has been that they were not aware of any 
liability to pay any of the credit hire charges and that 
there was no evidence that the credit hire company 
had any intention whatsoever to compel them to do so 
(see Brown v Axa 2013 G.W.D. 27-548). Similarly, the 
county courts in England have recently grappled with 
the contractual ramifications of a representative of a 
credit hire company providing oral assurances that the 
hirer will not be liable under any circumstances. This 
amounted to a fraudulent misrepresentation on the 
part of the credit hire company, rendering the contract 
voidable (see Kadir v Thompson, London County 
Court 2016).  

The recent English Court of Appeal decision in Irving v 
Morgan Sindall PLC [2018] EWHC 1147 (QB) deals 
with a related but slightly different scenario. In Irving, 
the claimant had an accident in which her car was 
written off. Liability was admitted by the defendant. 
Whilst awaiting a cheque for the pre-accident value of 
her vehicle the claimant hired a replacement vehicle 
on credit terms. The defendant’s insurers failed to 
make payment promptly. The claimant remained in 
hire for over four months, incurring hire charges of 
£20,109.60. The pre-accident value of her vehicle was 
£775. 

Under the hire agreement, payment of the credit hire 
charges were deferred. However the agreement 
preserved the claimant’s liability to pay the charges 
regardless of the outcome of the claim. At trial, the 
claimant gave evidence that she (1) thought the 
charges would be recovered from the third party 
insurer; (2) she would not have been able to pay the 
charges; and (3) she was told that if she lost there 
would be no fees to pay. 

The claimant was given oral assurances by 
employees of the credit hire company at the point of 
signing the credit hire agreement. The judge 
dismissed the claim at first instance on the basis that 
the claimant’s own evidence was that there was no 
obligation on her to pay the credit hire charges.  

Liabilities? What Liabilities?  

“...for defenders dealing with credit hire litigation, it 

is almost always worth exploring the hirer’s 

understanding of their liabilities at the point of 

signing the hire agreement.” 
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As insurers will be aware, the court reforms in Scotland have not resulted in civil 
proofs (trials) being fixed expeditiously in the Court of Session in cases where proofs 
exceeding 4 days are sought. In personal injury actions, the court will notionally 
assign a 4 day proof at the outset of the action. However, if a 6 or 8 day proof is 
subsequently sought then the pursuer will find that they face a proof assigned for a 
date around 15 months later. This timescale for a hearing on the evidence serves to 
lengthen the judicial process and the potential lifecycle of a claim. It is often not in 
the pursuer or the insurer’s interests to have a case put out to pasture unless the 
circumstances of that case make it appropriate to do so. 

Standing the delays in fixing 6 / 8 day diets of proof, there has recently been a trend 
of pursuers’ agents seeking to split the proof under the guise of progressing the 
action. Pursuers have been seeking to preserve the initial 4 days assigned for the 
case and to have a further 2/4 days fixed a number of months later in the court term. 
This can cause difficulties in cases where there is an overlap between liability and 
quantum (i.e. issues of reliability and credibility of a pursuer) which make it 
inappropriate to split the proof. An added difficulty can also be seeking to identify 
further dates which are suitable for the judge and Counsel.  

In our view, cases in which pursuers’ agents seek to split proofs is one which ought 
to be carefully considered and opposed in appropriate cases. Although framed under 
the guise of making the best use of court time and progressing the action, motions to 
split proofs are often a tactical ploy to seek to procure a settlement offer / an 
increased offer from insurers given the additional costs that would likely be incurred 
in defending a split proof. Insurers should bear these points in mind when faced with 
a motion to split a proof.  

 Mark Hastings mfh@bto.co.uk 
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BTO in brief 
The Damages (Investment 
Returns and Periodical 
Payments) (Scotland) Bill 
 

The Scottish Government 
published a Bill to deal 
with Periodical Payment 
Orders (“PPOs”) and the 
discount rate in personal 
injury actions in Scotland, 
mirroring some of the 
proposals in the Civil 
Liability Bill in England 
and Wales.   

The bill proposes to give 
courts the power to 
impose PPOs for future 
pecuniary loss without 
parties’ consent, this 
having previously only 
been allowed by 
agreement of the parties, 
and would make the 
consideration of a PPO 
mandatory in certain 
categories of case. 

The bill also proposes 
mechanisms for the 
setting of the Discount 
Rate in Scotland with the 
first review hoped to be in 
early 2019.  Advice will be 
provided to the Scottish 
Government by an actuary 
appointed in Scotland.  It 
has been suggested that if 
the Discount Rate reviews 
were to take place now 
(mid 2018) that the rate in 
Scotland would be 0% 
whereas in England and 
Wales a rate of 0.5% has 
been suggested.  The 
potential for different 
Discount Rates north and 
south of the border poses 
interesting questions for 
insurers when valuing 
their large loss claims and 
may mean different 
tactical approaches in the 
respective jurisdictions. 

BTO will be closely 
monitoring the progress of 
the Bill and will issue 
further updates as matters 
develop. 

Seeking to Split Proofs 
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