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Redundancies on the horizon?
What are the
options for
employers?

Caroline Carr

Laura Salmond

Jacqueline McCluskey

The Government’s furlough scheme (or coronavirus job
retention scheme) has been very successful in avoiding
a potential avalanche of redundancies as a result of the
current lockdown. However, with the scheme likely to
be wound down from August 2020 onwards, employers
are having to consider other steps for dealing with a
potentially long-term downturn in work.
What are the options?
Many employers are looking at reducing pay and/or
altering hours of work, on a temporary or permanent
basis. This is a minefield and must be navigated
carefully to avoid claims for constructive dismissal/
breach of contract.
However, perhaps the most
common solution is going to be redundancies. This is a
complex area and the risks are considerable, so
seeking expert employment law advice, as early as
possible, is likely to save you stress and money in the
long run in terms of avoiding claims.

What risks can we assist with?
Large scale redundancy exercises
In larger scale redundancy exercises, the employer
must consult collectively with Union or other employee
representatives with a view to reaching agreement.
Failure to do so can lead to claims for a “protective
award” of up to 3 months’ pay for each affected
employee (in addition to any unfair dismissal
compensation). Unions can and will seek to bring such
actions where the employer has failed to properly
comply. We can:




advise on whether collective consultation is
triggered
guide you through the consultation process and,
where required,
advise on holding an election for employee reps.

Avoiding claims of unfair dismissal
A redundancy dismissal is a dismissal like any other
and can lead to claims of unfair dismissal and/or
discrimination. For a “basic” unfair dismissal claim,
compensation can be up to £88,000 or 52 weeks gross
pay, whichever is lower. Therefore, it is vital to have a
robust process, complying with legal requirements, as
well as your own contract/policy. Key issues include:
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ensuring the correct selection pools
fair and non-discriminatory selection criteria




Douglas Strang

individual consultation
looking for alterative employment.

You will want to consider: seeking volunteers, whether
to pay enhanced termination payments (in return for a
Settlement Agreement waiving all claims against the
employer), a proper and robust scoring process, and
how to keep the remaining staff engaged and
committed to the business.
Avoiding claims for discriminatory redundancy
dismissal
The redundancy process needs to take account of
special cases such as employees with disabilities,
or those on maternity leave, who have special rights.
Where a redundancy dismissal is discriminatory, there
is no cap on the compensation that can be awarded.
The same applies if an employee is selected for
redundancy due to having made whistleblowing
disclosures.
Avoiding breach of contract claims
Breach of contract claims can arise if you fail to follow a
contractual process, or perhaps fail to pay an enhanced
termination payment that is contractually due (consider
whether any such right has arisen by custom and
practice). You will also need to address accrued
holidays, any bonuses that are due, and comply with all
other contractual arrangements.
Quite apart from the potential compensation awarded
by a court or tribunal, you do not want to spend this
critical time bogged down in litigation and incurring legal
costs defending claims, when your focus should be on
guiding the business through these challenging
circumstances.
BTO’s team of specialist employment lawyers can
provide detailed advice to help you over the numerous
hurdles and risks that arise when dealing with
redundancy processes. We will be delighted to assist!
This update contains general information only and does not
constitute legal or other professional advice.

Caroline Carr cac@bto.co.uk / 0141 225 5263
Laura Salmond lis@bto.co.uk / 0141 225 5315
Jacqueline McCluskey jmcc@bto.co.uk / 0131 222 2936
Douglas Strang dst@bto.co.uk / 0141 225 5271

Duty-holders and RIDDOR
What are the current reporting requirements for potential COVID-19
exposure?

This is a common question employers from every
sector are asking at present. Whilst duty-holders will
have established practices in place to deal with the
submission of RIDDOR reports, the HSE have required
to issue new Guidance on compliance with the
Reporting of Injuries, Diseases and Dangerous
Occurrences Regulations 2013 (“RIDDOR”) during the
pandemic given that COVID-19 is a recognised
biological agent.

In both categories (ii) and (iii), however, some form of
positive identification of occupational exposure is
needed. So, for example, it will not trigger the reporting
requirement where employees simply report symptoms
of COVID-19 to their employers. Rather, there has to be
additional evidence, from either a testing facility or GP
diagnosis confirming exposure, before consideration
can be given to what evidence exists as to the likely
source of exposure.

In short, the Guidance mitigates against a positive
presumption of reporting and many employers will not
require to do so. Instead, there are three limited
categories where the duty to report is triggered:

The duty of employers to continue to do all that is
reasonably practicable to ensure the health, safety and
welfare at work of their employees and those affected
by the conduct of their undertaking under the Health
and Safety at Work etc Act 1974 of course persists.

(i) Where an unintended incident at work has led to
someone’s possible or actual exposure to coronavirus,
this must be reported as a dangerous occurrence.
(ii) Where a worker has been diagnosed as having
COVID-19 and there is reasonable evidence that it was
caused by exposure at work, this must be reported as a
case of disease.
(iii) Where a worker dies as a result of occupational
exposure to coronavirus.
Category (i) cases are perhaps the most easily
identifiable and distinct. Category (ii) and (iii) cases may
be harder to assess with any degree of certainty.
The guidance is silent presently on what, in category (ii)
cases, would constitute “reasonable evidence”. Equally,
it is silent on how duty-holders can reasonably conclude
that a worker has died “as a result of” occupational
exposure in category (iii).
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As we move towards easing lockdown, employers will
require to factor new and evolving risks into their
working practices to remain compliant. There may be
challenges arising from ensuring the continued
observation of effective social distancing, new lone
worker risk assessment issues, entirely novel PPE
requirements or, at a basic level, simply revisiting
method statements and safe systems of work, but risk
assessment of potential occupational exposure to
COVID-19 on a macro scale is an inevitable feature of
business for the foreseeable future.
Vikki Watt vwa@bto.co.uk / 0141 225 5317

Improvise, adapt, overcome!
That has become the mantra as we adjust to life and business under
lockdown. What practical steps can employers take now to maintain a
robust defence in claims for personal injury which may later arise in the
context of Covid-19?

Businesses across the globe are having to adapt to
new ways of working in light of Covid-19. What cannot
be overcome, however, is an employer’s duty to take
reasonable care for the health and safety of their
employees. This duty persists, even in these
unprecedented times. If the duty is breached, the usual
rules apply and the employer can be found liable to
compensate an employee where there is a causal link
between the breach and the employee’s injury/loss.
Claims arising from infection
Covid-19 carries risk of infection and, for those still
attending their usual workplace, the concern for their
employers is that an employee who becomes ill with
Covid-19 may claim that their infection was the fault of
their employer.
A reasonable employer will ensure it monitors advice
from government and other relevant sources to inform
preparation of a suitable and sufficient risk assessment.
Important considerations will include provision of PPE,
maintaining social distancing in the workplace,
providing handwashing/hygiene facilities and arranging
‘deep cleans’ of the workplace.
Employers should review their risk assessments now to
ensure that risk of infection is identified, with suitable
control measures in place having regard to the nature
of their business. If this cannot be demonstrated, the
employer is at risk of being found in breach of duty and
therefore at risk of paying compensation. Nonetheless,
the employee would require to prove that the breach
caused their infection. For most workers, causation will
be difficult to prove, given the numerous potential
sources of infection.
Claims arising from working from home
For many businesses, the majority of employees are
now working from home. Employers owe the same duty
of care to homeworkers as they do to any employee
and, therefore, require to demonstrate that the risk of
physical/psychiatric injury to homeworkers has been
considered in their risk assessments.
A reasonable employer will consider issues such as the
risk of increased stress, musculoskeletal injuries
caused by home workstations and whether staff have
the appropriate equipment to work safely from home.
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Important considerations will include keeping in touch
with employees to provide sufficient support/
supervision, providing information on setting-up home
workstations, advising employees to take regular
breaks and considering special equipment needed for
individual employees.
Whilst the employee would still require to show a causal
link between the breach and their injury, the causational
hurdle in this type of claim could be overcome by the
employee producing medical evidence.
Claims arising from diversifying roles
A reduced workforce through furlough, illness or selfisolation will place increased pressure on those still at
work. Roles may be diversified to ensure ‘business as
usual’, resulting in employees carrying out tasks they
do not normally do or operating equipment they do not
normally use.
A reasonable employer will ensure that employees
whose roles have been diversified are appropriately
trained and supervised in the usual way. A failure to do
so will make a claim difficult to defend.
Closing Remarks
The above measures are not prescriptive and do not
stop a claim for personal injury being made against
your business. However, an employer who can
demonstrate (i.e. document) that they adapted their risk
assessments with suitable communications to their
employees amidst the current pandemic should be wellplaced to defend claims.
Furthermore, employees are under a duty to take
reasonable care for their own safety. That requires
employees to follow safety instructions from their
employers. A failure to comply may strengthen a
defence or, at the very least, provide a basis for a
contributory negligence argument against the
employee.
These are sensitive issues which require careful
consideration and each case will turn on its own facts
and circumstances. BTO is well-placed to provide
support and advice to any businesses facing such
claims.
Rhona McKerracher rmk@bto.co.uk / 0141 225 5264

Selling your home post lockdown
With the expectation of a gradual easing of lockdown, many will be
looking for a change of surroundings. The latest signs are that the
residential property market will re-emerge in the summer months with
buyers looking for their new home post lockdown. Here, we take a look
at what you can do to prepare, beyond the paint and the potted plants...

If you are thinking of selling your home, use this time to
plan ahead.

will need to ensure local authority consent has been
acquired where necessary.

Get in touch
This advice usually comes at the end of an article. It is,
however, the best suggestion to be made if you want to
get the ball rolling. Each situation will be slightly
different and it is better to seek bespoke advice where
you can. A simple telephone call or email to your
solicitor can usually get you more tailored answers.

Specialist Treatment
If you have had any treatment to the property, such as
woodworm treatment or damp proofing, dig out relevant
paperwork such as guarantees or quotes and invoices.

Locate your Title Deeds
These are essential. You will want to have them located
and examined as soon as possible, and ideally prior to
any offer being made on your home. Once you have an
interested buyer, you don’t want delays on your side to
cause them to lose interest.
There are currently two registers of land in Scotland:
The Land Register of Scotland – (The New one)
This register is digital. If the title to your property is
registered here, this can be located simply by
downloading the relevant, ‘title sheet’ online. Your
solicitor can do this for you at minimum cost. You may
even have a copy on your computer from when you
originally purchased or re-mortgaged your property.
General Register of Sasines – (The Old One)
These are paper deeds, usually held by either your
solicitor, mortgage lender, or you might even hold these
yourself. Find this out as early as you can and have the
paper deeds sent to your solicitor for early examination.
Having a Plan
At this time, selling your property in Scotland will
necessitate a change of the title in your property from
this register into the Land Register. As a part of this, an
acceptable plan is required and if your deeds do not
already contain this, a new plan of your property will
require to be created. This can take time and raise
potential issues which are best resolved early on.
The Other Paperwork
The following is a list of the most common additional
paperwork you should have to hand in preparation for
sale of your home. Ideally keep a paper trail of any
works in relation to your home so you can present this
to your buyer from the outset of any transaction:
Alterations
If there have been any alterations to your property, you
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New Home Warranty
This is relevant if your home was built within the last 10
years. You will almost certainly have received a
warranty either in the form of an architect’s certificate or
from a New Homes Warranty provider such as NHBC.
Mortgage Documentation
If you took out a mortgage to purchase your property,
you should provide your solicitor with details of your
lender and your mortgage account number. You will
almost always be required to redeem your mortgage
upon sale of your property, so providing these details
will allow your solicitor to arrange this.
What if I have a Rural Home to Sell?
Most homes in urban environments will have public
water and sewerage connections. In a rural environment
this may not always be the case. If you have either a
private water supply or septic tank you will need a little
extra preparation:
Private Water Supply
You will typically be asked to provide proof that the
water supply has been tested and passed by the local
authority. If no test has been completed this will need to
be organised, ideally well in advance to allow time for
any issues to be addressed.
Septic Tank
This will require to be registered with the Scottish
Environment Protection Agency (SEPA). Registration is
typically straightforward but can take time so best to be
resolved early.
Agreements with Neighbours
Finally, a brief note about any agreements you may
have made, but never formalised, whilst you have
owned the home you are selling. Any rights of access;
boundary agreements; installation or equipment or pipes
across each other’s land are usually best formalised to
avoid any confusion when it comes time to sell. If you
have any questions, get in touch.
Piers Baylis pba@bto.co.uk / 0141 225 4842

Cohabitation Claims on Death
The right of a spouse to inherit is a legal entitlement, but payment to a
cohabitant is at the discretion of the court...

When The Family Law Scotland Act 2006 came into
force, it abolished the ability for couples to begin to
establish marriage by way of cohabitation with habit
and repute. Despite that being some 14 years ago, I
still, every so often, come across someone who
believes that they have a “common law marriage.”

Timescales for raising actions
The timescale to raise an action under s.29 is just 6
months from the date of death. That is a hugely tight
timescale for anyone, least of all someone who is
grieving. The court currently has no discretion to allow
claims in out of time. Early advice is therefore essential.

A common law marriage, in its day, would give nonmarried couples (cohabitants) rights to inherit in the
event of death, the same as a spouse. In its stead,
s.29 of the 2006 Act introduced rights for cohabitants
on death recognising the importance of couples
choosing to live and build a life together.

It is also important to note that a claim can only be
raised under s.29 if the deceased died intestate without a Will. Where there is a Will, then the Estate will
be divided according to its terms and any surviving
cohabitant cannot claim in the estate. As such, it is,
more straightforward and more cost and time efficient to
ensure that you have an up to date and accurate Will
outlining your wishes in the event of your death. Our
“Where there’s a Will, there’s a Way Q & A” video
addresses typical questions often asked of our Will,
Estates & Succession Planning team: CLICK HERE.

Your right to inherit
That being said, s.29 does not in any way place
cohabitants on the same footing as couples who are
married. A cohabitant should not receive more than a
spouse would. It does not follow, however, that a
cohabitant will then receive exactly what a spouse
would. It is important to note that there is an upper limit
to what the court can order, but no lower limit. Indeed,
there are cases where no award has been made at all.
The right of a spouse to inherit is a legal entitlement,
but payment to a cohabitant is at the discretion of the
court.
Where the deceased is still married, but separated
One area where cohabitant claims can be very difficult
is where the deceased was still married, although
separated from their spouse. There is no legal status of
“separated” in Scotland and, therefore, until such times
as you are divorced, you are still married. To give some
protection to new partners, it is important that a full
Separation Agreement is entered into and a divorce
pursued in good time.
Quantification of a claim under s.29
Quantification of a claim under s.29 is difficult. The
2006 Act gives the court a great deal of discretion and
that, coupled with the cost of a court action means that
there are very few reported decisions from which to
take guidance. Expert advice is necessary to calculate
both prospects of success as well as quantification of
any claim.

It is also never too early to seek advice from a specialist
family lawyer about your relationship.
The Scottish Law Commission are currently reviewing
cohabitation law in Scotland and it is highly likely that
cohabitation claims on death will change. Hopefully that
will bring more clarity and certainty for cohabiting
couples. For now, however, the 2006 Act will continue
to apply.
Debbie Reekie der@bto.co.uk / 0131 222 2948
Lynn Melville lym@bto.co.uk / 0131 222 3234
Registered Trust & Estate Practitioner

Free 20 Minutes Wills Consultation
To have one of our specialist solicitors answer
questions regarding your Will, please call us on our
helpline / book a virtual meeting via our online diary.
Or, start your Will online using BTOyouStart - see
next article.

Telephone Helpline: 0141 225 4855
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Virtual Meeting: CLICK HERE

“BTOyouSTART”
In May 2020, BTO launched an exciting and innovative online product –

BTOyouSTART - for both Family Law and Wills and Estates clients.
Read on to find out how this product may be beneficial for you and
your family.

First things first. What exactly is BTOyouSTART
and how does it work?
We have collaborated with a specialist company to
provide an online portal which, using artificial
intelligence, takes potential clients through a series of
questions about their situation. The Artificial Intelligence
means that the process is streamlined and intuitive,
asking the right questions to get relevant information
easily. At the end of the process, a tailored summary
with relevant, detailed information regarding the legal
position is provided to each client. Then, if a potential
client choses to instruct BTO, we will receive a
comprehensive note of the factual position, meaning
that we can focus discussions at our initial meeting on
the points that really matter rather than simple fact
finding.
What are the main benefits of using
BTOyouSTART?
There are many. You can go onto the online portal and
start the process of engaging a solicitor when you are
ready, even if that is at 3.00am and you can’t sleep, or
if you live and work in a different country and time zone.
We recognise that for many, juggling careers and family
life, speaking to a solicitor between 9 and 5, Monday to
Friday is virtually impossible. We are a flexible team
already offering appointments at times that suit our
clients and BTOyouSTART complements and
strengthens that service.
One of the great benefits of BTOyouSTART for family
law clients is that it is discreet. Many of our clients are
seeking advice about sensitive and personal issues at
the start or the end of their relationship. Some may
have not fully decided that they want to separate, yet
alone discussed it with their partner. Separation and

divorce is not an easy subject and sadly factors such as
domestic abuse or controlling behaviour can also be
present. If you are unable to have a phone or video call,
then using BTOyouSTART means that you can start
engaging a solicitor and get preliminary advice without
anyone else in your home, whether that is your partner
or your children, knowing that you are doing so. This is
perhaps particularly useful just now while we are still in
a lockdown situation.
BTOyouSTART is also a step into the online world
which has become every day for most of us. People
can be tentative about speaking with a solicitor for any
reason and in particular about very personal issues
such as those that family lawyers deal with daily.
BTOyouSTART gives you an easy and helpful way into
the process of engaging a good solicitor in an
environment that is comfortable for you.
BTOyouSTART, means we don’t need to worry about
administrative details like getting the spelling of names
right. What that means is a much more productive
meeting during which we can really focus on building a
strong and positive relationship with our clients. We can
spend our time answering questions, understanding
what our clients want and developing a strategy to
move things forward for them. The other benefit is that
with a comprehensive note of a client’s case, we can
ensure that the solicitor assigned to that case is well
matched to deal with it, whether it be a financial case, a
case with child related issues, or even adoption or
surrogacy.
Sounds interesting?
To find out more, please follow the links below.
Lesley Gordon lxg@bto.co.uk / 0131 222 2953

FAMILY LAW

WILLS & POWER OF ATTORNEY

Visit our website https://www.btofamilylaw.co.uk/ and
click on: “START ONLINE”.

To start your Will or POA online, visit the Wills, Estates
and Succession Planning section of BTOs website and
click on: “FIND OUT WHERE YOU STAND”.
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Route out of lockdown – protecting your business
A one-stop shop for getting back to work safely and legally





Ensuring a safe return to the workplace that is compliant with Government Guidance
Avoiding breaches of health and safety law
Avoiding data breaches and managing Data Subject Rights
Avoiding discrimination claims (disability, maternity, age and race), claims for
compensation, whistleblowing, unpaid wages, unfair dismissal, breach of contract...

Top ranked Health & Safety team (Chambers UK & The Legal 500)
Accredited specialist in FOI and data protection law
Accredited specialists in employment law
“the best...for integrating different legal services, to ensure a
seamless, professional yet affordable product.” (BTO Client)

www.bto.co.uk

We can provide you with guidance on:


Navigating Government guidance in a practical way, ensuring duties to provide a safe workplace are met.



Mandatory safety measures required before employees can attend work.



Differing approaches within the Government Guidance depending on your UK business location.



Managing those in the workforce who are most vulnerable or live with/care for vulnerable people.



Addressing grievances and concerns raised by staff about health and safety and their return to work.



Situations where an employee refuses to attend work due to health and safety concerns.



If/when it may be appropriate to discipline an employee for refusing to attend work.



What protections staff have in respect of health and safety duties, concerns, or if staff blow the whistle.



When a duty exists to report a Covid-19 safety concern to the HSE under its RIDDOR reporting scheme.



Investigations carried out by HSE in relation to possible breaches.



Questions you as an employer can reasonably ask your employees regarding COVID-19 symptoms.



Operating temperature tests and handling the resultant data.



When an employer can ask an employee to take a COVID-19 test.



Your right as an employer to have your workforce use a Contact Tracing App and data access.



Employee/family health issues - what employers are permitted to disclose.



Addressing concerns raised about breaches of data protection legislation.



Dealing with the Information Commissioner’s Office.



Identifying which employees should continue to work at home, or continue not to work - avoiding
discrimination issues.



Data protection risks of remote working – best practice.



The furlough process and the transition back to work – getting it right!



Implementing redundancies and managing the risk of Employment Tribunal Claims.

Should any personal injury claims arise down the line, BTO is well placed to assist as we have the largest
insurance team in Scotland, including a band 1 ranked personal injury team, which currently acts for all
of the major UK insurers. We truly are a one stop shop for all your legal needs.

Paul Motion

Clare Bone

Caroline Carr,

Clare White

Data Protection: Paul Motion, Partner, Solicitor Advocate & Accredited Specialist: prm@bto.co.uk / 0131 222 2932
Health & Safety: Clare Bone, Partner & Criminal Solicitor Advocate: cbo@bto.co.uk / 0141 225 5268
Employment Law: Caroline Carr, Partner & Accredited Specialist: cac@bto.co.uk / 0141 225 5263
Personal Injury Claims: Clare White, Partner: cwh@bto.co.uk / 0141 225 5319
COVID-19 hub: www.bto.co.uk/covid-19.aspx

Twitter: @btosolicitors

The Team
Whatever your legal needs,
BTO’s team is ideally
placed to assist.

Please feel free to forward
on this newsletter.

Click here to subscribe to
BTO Updates.
E: marketing@bto.co.uk

Follow BTO on Twitter:
@btosolicitors

BTO Solicitors LLP (SO305583):
48 St. Vincent Street Glasgow G2 5HS T: 0141 221 8012

Click here to be removed
from BTO’s database.

One Edinburgh Quay Edinburgh EH3 9QG T: 0131 222 2939
77-81 Sinclair St, Helensburgh G84 8TG T: 01436 671 221

www.bto.co.uk

The material in this publication
contains general information only
and does not constitute legal or
other professional advice.

