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Back to Work - “The New Normal”?
Whatever the ’new normal’ is, there are many
employment law and Health & Safety issues to
consider.

Douglas Strang

Lindsay MacNeill

Finally, after months of lockdown, things are beginning
to open up and employers are having to decide what is
next for their workforce. The government’s position is
that home and flexible working remain the “default”
position for now, but hopefully that will change soon.
Currently, staff may be working from home, or on
furlough, and employers may be looking at a return to
the workplace, or ongoing homeworking. Some
employees will have got the taste for homeworking and
may be reluctant, or concerned, to return to the office...
Do staff have a right to work from home?
Check your contract. It is unlikely that it gives
employees the right to work from home. Certainly there
is no freestanding legal right to do so.
Can staff ask to work from home?
They can ask informally, and there is a legal right to
request flexible working, which could include
homeworking. A formal request can be made by any
eligible employee. Employers must deal with the
request reasonably within 3 months, including any
appeal process.
An employer can refuse the request, but there are only
certain reasons that are valid: For example
 extra costs that will damage the business
 flexible working will affect quality and performance.
A flawed process or decision could lead to tribunal
claims including constructive dismissal issues or
discrimination issues if the request is due to childcare
or disability issues.
What if homeworking is agreed?
Contractual changes may be needed and it is also
important to have a homeworking policy dealing with
the various issues which arise, including:







Risk assessments of work stations and equipment
Provision and ownership of equipment
Will employer pay for phone, heating, lighting etc.?
Any remote monitoring to ensure productivity
Information security
Will there be a review period? Who can terminate
the arrangements?

What if homeworking is not possible?
For many employers, homeworking is simply not
feasible and staff need to be at the place of
work. Provided it is not contrary to government
guidance, it is generally not unreasonable to expect
employees to come to work, with the appropriate safety
measures having been implemented.
Can employees who won’t return be sacked?
You may argue that your employee is refusing to
comply with a reasonable instruction and that could be
a disciplinary matter, but there is a need for caution in
many scenarios including those below.
What if employees have childcare commitments?
This should become less of a problem as childcare
facilities open up and schools return, but with the
possibility of future local lockdowns, it may be that an
employee cannot attend work as there is no childcare
available or the school is closed. The UK government
has said that it would expect employers to treat a lack
of childcare as a good reason for not attending work.
Assuming the issue is likely to be short term, there is
little the employer can do. And if, due to the pandemic,
there are no childcare options, it is likely to be
unreasonable to take disciplinary action/dismiss the
employee for failing to comply with an instruction which
could not reasonably be complied with.
What if an employee is fearful of infection?
The virus is still being transmitted in the community,
and there may be those who are genuinely fearful of
returning to work, especially those with underlying
health conditions. Can the employer argue that such an
employee is ignoring a reasonable instruction? It will
depend on all the facts – public health advice at that
time, nature of the job, the particular vulnerability or
disability of the employee, whether there is a known
local outbreak. It will be vital for the employer to show
that it has assessed the risks, taken all appropriate
steps and communicated them. It may well be unfair to
dismiss in such a case and may be discriminatory.
Note in particular that the law gives unfair dismissal
protection (with no upper limit on compensation) to
employees, of any length of service, who refuse to
attend work due to a genuine and reasonable fear of
serious and imminent danger to health. Whether a fear
is reasonable will depend on all the circumstances.

Health & Safety
When all non-essential workplaces shut down abruptly
at the start of lockdown, remote working became the
default position often with very little planning or
preparation. Despite the hasty retreat to kitchen tables
and makeshift workstations, there has been no change
to the duties of an employer under health and safety
legislation. An employer’s overarching duties under the
Health and Safety at Work etc Act 1974 remain – they
must ensure, so far as is reasonably practicable, the
health and safety of employees and those affected by
their undertaking.
Planning for a Return to the Office
1. Risk assessment
For many businesses, the established approach to risk
assessment based safe working practices went out the
window along with any plans for summer holidays.
An employer must carry out an appropriate risk
assessment for COVID-19, just like any other health
and safety related hazards. If the company has 5 or
more staff, this must be in writing. Control measures
should be identified to address those risks and to form
the foundation of a safe system of work. It is not
obligatory to take every possible measure to eliminate
the risk of the spread of Covid-19, only what is
reasonably practicable.
Bearing in mind that the virus is known to be highly
infectious and is transferred during contact between
people, hard surfaces or in droplets in the air,
employers must consider what adaptations may be
required to premises and the behavior of staff to reduce
the risk to its lowest level.

2. Devise, revise or update your policies and
practices to include COVID-19 risks
Once the risks and control measures have been
established, an employer must draft and/or revise
existing policies and practices. Employers should
consider whether updates to sickness, health and
safety, accident reporting, fire evacuation and
disciplinary policies are required. Protocols will also be
required for visitors to ensure compliance with updated
practices.
3. Communication is key
Consultation with employees who are working from
home is essential to ensure an effective approach to
assessing and addressing COVID-19 risks. Many
employers have chosen to create and circulate a return
to work questionnaire and many examples can be
found online for reference.
New or updated policies must be communicated to staff
via training which should be delivered prior to their
return to the workplace. The message should be simple
and clear to ensure understanding.
4. Review and monitor
The risk assessment and control measures in place
should remain under review to take account of updated
government guidance. Employers should also monitor
the effectiveness of new policies and procedures so
that they can be adapted as necessary. Feedback from
the staff about what is working (or isn’t) could really
help employers monitor compliance and the
effectiveness of the rules in place.
Homeworking
Many employees will not have been set up to work from
home pre-March 2020. Whilst it may not be an issue to
work from a less than ideal workplace for a very short
task, the risk of accident or injury increases the longer
homeworking is required.
Again, communication is key to ensuring the home
working environment is suitable and safe. You must
take steps to obtain information about the home
working environment and, where computer equipment
or screens is being used, the correct use of that
equipment should be considered. The HSE provide
helpful guidance on Display Screen Equipment set up
and a checklist for employers to review with staff.
What is the best advice for employers?
In short, explain to staff what steps you have taken to
assess and reduce the health risks, deal with any
concerns as they raise. Be very wary of the risks where
employees suggest their health and safety is
compromised. Take expert advice.
This update contains general information only and does not
constitute legal or other professional advice.

EMPLOYMENT
Douglas Strang dst@bto.co.uk / 0141 225 5271
HEALTH & SAFETY
Lindsay MacNeill lmn@bto.co.uk / 0141 225 4833

Planning for Success Through Succession Planning
In the current circumstances, the question which has crossed many
people’s minds is: “Where do we go from here...?” David White
addresses this question.

For business owners in particular, this is an incredibly
challenging time with unprecedented changes in
consumer habits, emergency fiscal measures and
employment practicalities. It goes without saying that
appropriate legal advice should be taken to support
businesses through this turbulent period. BTO can
cover all angles from corporate to employment law,
data protection and litigation. However, a business is
not only made up of technical legalities; there are often
family emotions and dynamics at the centre, which can
just as easily affect a business. Therefore, it is
important to consider the next steps in a business’
strategic plan and how best to future proof its success.
Business Succession Planning
1. Legacy of Business Interests: Without a Will,
your estate will be distributed to specific
beneficiaries in terms of statutory succession law on
your death. From a business perspective, this may
be, at best, inadequate and, at worst, catastrophic.
It may be entirely at odds with both your own wishes
and the needs of the business with shares passing
to the wrong people. This may also fly in the face of
the Articles of Association or any Shareholder’s
Agreements which are in place. The passing of
shares is a pivotal moment in a business.
Therefore, a Will is vital to bequeath any business
interests to the ‘right’ beneficiaries.
2. Appointment of a suitable Executor/Trustee: As
above, when someone dies without a Will, specific
individuals must apply to the court to be appointed
as your Executor and, again, this is most likely to be
a family member. On the other hand, a Will allows
an individual to provide clarity and certainty by
appointing the appropriate person in their lifetime.
For example, you may prefer that someone
representing your business interests is appointed as
co-Executor. A Will is the only way to achieve this.
3. Trust provisions: From a tax perspective, it may
be beneficial to hold business interests subject to
trust provisions. There is no point in wasting time
predicting the future, as it is no longer predictable.
Instead, make your business agile by building in
flexibility to manage your business interests. Trust
provisions also allow your wishes to be met by your
Trustees. Expert and bespoke legal advice is
essential for these provisions.

Personal Succession Planning
1. BPR eligibility: There are a number of measures
which an individual can take to reduce their tax
liability in any given circumstance. With business
assets, it is always important to consider whether
any Business Relief is available or whether any
actions can be taken to enhance this relief. We can
assist with this as part of an overall tax planning
assessment.
2. Investment opportunities: With a little bit of luck,
you will have also derived a certain amount of
wealth from the business. It is important to consider
whether any investment opportunities may exist
which can increase this wealth, whilst maintaining
an efficient tax-planning strategy. We can advise
you on this and also have a number of Scottishbased IFA contacts at your disposal to complement
our service.
3. Gifting and other tax saving measures: Finally,
any decent personal succession plan will consider
gifts of assets to minimise your own Inheritance Tax
liability and allow the next generation to flourish. We
can assist in assessing both your current and
potential future needs to identify any opportunities.
This advice can be carried out in consultation with
the next generation’s involvement to ensure
efficiency for all involved.
David White dwh@bto.co.uk / 0141 221 8012

Route out of lockdown – protecting your business
A one-stop shop for getting back to work safely and legally





Ensuring a safe return to the workplace that is compliant with Government Guidance
Avoiding breaches of health and safety law
Avoiding data breaches and managing Data Subject Rights
Avoiding discrimination claims (disability, maternity, age and race), claims for
compensation, whistleblowing, unpaid wages, unfair dismissal, breach of contract...

Accredited specialists in employment law
Accredited specialist in FOI and data protection law
Top ranked Health & Safety team (Chambers UK & Legal 500)

Employment Law: Caroline Carr, Partner & Accredited Specialist: cac@bto.co.uk / 0141 225 5263
Health & Safety: Clare Bone, Partner & Criminal Solicitor Advocate: cbo@bto.co.uk / 0141 225 5268
Data Protection: Paul Motion, Partner, Solicitor Advocate & Accredited Specialist: prm@bto.co.uk / 0131 222 2932
Personal Injury Claims: Clare White, Partner: cwh@bto.co.uk / 0141 225 5319
COVID-19 hub: www.bto.co.uk/covid-19.aspx

Twitter: @btosolicitors

Community Right to Buy for Sustainable Development?
In search of ‘sustainable development’; a community right or thinly
veiled land grab? Property lawyer Mark McEvinney explores the Land
Reform (Scotland) Act 2016: Community Right to Buy for Sustainable
Development.

The final piece of the jigsaw of the Scottish
Government’s plans on radical land reform on
community rights to buy eventually fell into place with
the coming into force earlier this year of the community
right to buy for sustainable development. The mouthful
that is ‘The Right to Buy Land to Further Sustainable
Development (Applications, Written Requests, Ballots
and Compensation) (Scotland) Regulations 2020’ came
into force on 26 April 2020.
Building on the community right to buy land enacted in
2003 and the right to buy abandoned and neglected
land in 2018, these regulations complete the holy trinity
of community right-to-buy options envisaged by the
Scottish Government originally and reiterated in the
Land Commission’s report in 2019.
However, it’s not just the inelegant title of these
regulations that’s likely to cause alarm among affected
landowners and tenants alike. Some may fear that the
sting in the tail of this final part of the troika of
community rights is that they are not so much rights as
compulsory purchase powers.
Provided a community body can establish that they
have complied with the procedural requirements and
met the sustainable development conditions set out in
in s.56(2) of the Land Reform (Scotland) Act 2016 (“the
Act”), applications to acquire land or a tenant’s interest
in land (except if tenanted as a dwelling which is
someone’s home) can proceed without any
engagement from the affected proprietor/tenant.
Moreover, a community body can nominate in their
application a third-party purchaser who will actually
acquire the interest.
The sustainable development conditions to be met are:
 that the transfer is likely to further the achievement
of sustainable development in relation to the land;
 that the transfer is in the public interest;
 that the transfer is likely to result in significant
benefit to the relevant community;
 that the transfer is the only or the most practicable
way of achieving that significant benefit; and
 that not granting the transfer is likely to result in
harm to that community.
Whilst at first blush this is a comprehensive list, they do
seem fairly broad concepts and may appear (with the
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exception of the first) not necessarily specifically related
to sustainable development at all and give little clue as
to what ‘sustainable development’ the legislation is
designed to facilitate.
Some help can be found further on at s.56(12), which
seeks to highlight issues which may constitute the
benefit or harm to the relevant community described in
the conditions. Those issues are as specific as
economic development, regeneration, public health,
social wellbeing, and environmental wellbeing.
Beyond precipitating (in the writer’s mind at least) a
fleeting thought of, ‘”but other than economic
development, regeneration, public health, social
wellbeing, and environmental wellbeing … what have
the Romans done for us?”, those underlying purposes
for a community being able to compel the purchase of
land or acquisition of a tenant’s interest still seem very
esoteric and capable of very broad deployment for the
creative community activist or other interested parties
who can mobilise under a community banner. Bear in
mind that a community body applicant can nominate a
third-party purchaser.
This is perhaps the most alarming aspect though; that
the new right is empowered in the name of ‘sustainable
development’ and yet that term, or even the broader
concept, is not defined in the legislation and its
meaning only very loosely elucidated beyond the
conditions in s.56(2).
Going back to basics, ‘sustainable development’ is
generally accepted as encompassing the Brundtland
Commission’s definition, i.e. development which ‘meets
the needs of the present without compromising the
ability of future generations to meet their own needs’,
further qualified by the UN General Assembly in 2005
as having to reconcile environmental, social and
economic demands; the three pillars of sustainable
development.
That’s a complex interaction of interests, principles,
aims and outcomes, the general application of which is
surely a difficult if not impossible balance to achieve in
a single legislative context. However, it doesn’t seem
that the drafters have made much, if any, attempt to tie
down the overarching purpose in the Act, most probably
because of its esoteric nature.

Nevertheless, these three pillars will already be familiar
to those involved in development in Scotland as they
navigate their way through the increasingly
sustainability-focussed planning and environmental
processes in the usual rough and tumble of
construction, development and redevelopment. Indeed,
that context begs the question: Does sustainable
development really need a power of community
purchase? Clearly the prevailing political judgment has
been and remains that it does, if for no other reason
than to allow to communities to nibble at the edges (or
indeed at the very heart) of long-established land
holdings. However, whilst that may be the political aim,
there is nothing in the various provisions to limit the
power to breaking up Scotland’s vast rural estates,
which rightly or wrongly are often seen as the target of
the political drive behind such land reform in Scotland.
Even the modest landowner can end up on the
receiving end of this power.
Curiously though, given the open playing field of any
land which could be better put to ‘community’ purposes,
there seems little evidence in the legislation of thought
being given to who is funding community acquisitions
and what safeguards there are against secondary or
tertiary interests hijacking the process. Do we trust wellintentioned community groups and Scottish Ministers to
detect hidden interests working the genuinely motivated
from behind, or are we simply asking too much of them
as de facto moral gatekeepers?
That doubt is arguably reflected at the sharp end of the
right; the valuation processes.
Valuation is by
independent valuer appointed by the Scottish Ministers,
with the price being the aggregate of market value,
depreciation of other assets caused by the purchase
(including division of land held) and an amount
attributable to any disturbance to the seller which may
arise in connection with the transfer of the land. So far
so good, however, the valuer must take into account
representations not only from the proprietor of the
target land, but also from the community body making
the application or their nominated third-party purchaser.
In addition, the Scottish Ministers, where requested by
the community body or third-party purchaser, must treat
as confidential any information or document relating to

the financial aspects of the application. That seems to
embed an alarming lack of transparency on who is
funding such acquisitions and not only seizes to the
secret inner-workings of the Scottish Ministers the
landowner’s ability to assess the financial strength or
otherwise of a bidder (and thereby the future viability of
their proposed use), but also provides a ready cloak
with which to obscure any background interests that
would prefer to remain in the shadows. This could be
an open door for the less scrupulous funder to lend to a
doomed-to-fail community venture with the longer-term
aim of a back-door land grab when their security is
eventually called up on the community venture’s failure.
As we all know, the road of good intentions is littered
with the pitfalls of unintended consequences.
Furthermore, the valuation time frame and opportunity
to make representations is short at only 8 weeks and
the valuer is to act as an expert and not an arbiter.
Whilst that may be intended to incentivise the valuer to
act to accepted professional standards under pain of
being sued, it appears to leave open the question of
whether or not duties are owed and to who, given that
the expert is appointed to value the land for the Scottish
Ministers.
Moreover, the moratorium on dealings by the target
landowner during the period in which the application is
being considered neuters their ability to yield to
community pressure and bring the land into any use
sympathetic to the community interest at that late stage.
However, arguably that is of course the whole thrust of
the power; to bring the landowner to the table to
engage realistically with community interests at an early
stage under pain of what is effectively a community
compulsory purchase.
To the writer, this new community purchase power
seems to have potential at worst as a utilitarian
playground for the devilish and at best, so open to the
influence of the prevailing political landscape, as to
obfuscate any certainty in its application. That sits ill at
ease with the long-standing fundamental of certainty
and security of proprietorship in Scots property law,
which whilst never an absolute is nonetheless further
weakened by the introduction of this new power.
Having said all of that, clearly no one is arguing that the
Valhalla of sustainable development is not a desirable
aim, but is this legislative route the best way of
promoting that? The fact of the matter is that the
existing community rights have been used relatively
sparingly thus far and, arguably, have been something
of a damp squib in terms of achieving the overarching
political aim of community engagement. It remains to be
seen if this right will see any greater degree of take up
from community bodies, but it would appear at face
value to have at least potential for greater use.
Time will tell if the great political vision of community
empowerment in land use and ownership will take flight
with this latest addition … but don’t hold your breath.
Mark McEvinney mme@bto.co.uk / 0141 221 8012

International Alliances: Worldwide Connectivity
Whilst many of us have been confined to our “home offices”,
communication around the world continues apace. Corporate lawyer
Jeremy Glen explains how.

BTO is a member of Mackrell International, a global
legal network comprising 4500 lawyers in 90 firms
across more than 65 countries.
In the pre-Covid world, our communication across this
network would have been triggered by our clients’
requirements and in face to face regional and AGM
conference meetings which bring member firms
together from around the world.
However, as lockdown came into effect, the network
changed gear, stepped up to the challenge and
members came together virtually to navigate the
unchartered waters of the global pandemic. Virtual
events included regular managing partner forums,
webinars for member firms and their clients on topical
issues such as employment law and insolvency, smaller
practice group meetings and an online lecture series,
with high profile guest speakers, produced in
conjunction with MI’s sister accountancy network, MGI.
These sessions brought together accountants and
lawyers from across the globe to share ideas,
experiences and best practice.
The diversity and unity of Mackrell International’s global
family was best celebrated at its 2020 ‘AGM in the
Cloud’, which in spite of COVID-19, was the network’s
largest ever gathering - a massive virtual handshake
and well-disciplined on screen meeting...that is until the
microphones were opened for everyone rushed to greet
each other! This virtual connection of true friends and
colleagues stretched from the West coast of the
Americas to the Asia Pacific.
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The Mackrell International network has not only been
tackling how best to deal with the current worldwide
situation for its members and their clients, but has been
looking to the future by actively strengthening,
encouraging and mentoring our ‘Next Generation’
network of lawyers, launching a Female Lawyer
network and welcoming a flurry of new ‘family’
members from various countries including Italy, Kenya,
Singapore, Algeria and the United States.
For BTO, the major advantage of being a member of
Mackrell International remains our ability to put you, our
clients, in touch with lawyers in most countries around
the world. Lawyers who know and trust each other,
have built real relationships and work together well to
address
your
business
and
personal
legal
requirements. That benefit continues regardless of
COVID-19 and is very valuable to us and you. And, of
course, BTO is well placed to deal with matters in
Scotland on behalf of the other member firms and their
clients.
The virtual experience definitely works, but we look
forward to seeing each other in person soon!
If you require a legal steer, either personally or
professionally, Mackrell International can provide clarity
and structure. Visit www.mackrell.net and watch the
video: “Why Mackrell International?” to find out how
you and your business can benefit from BTO’s
extensive network of cross border contacts who have
come together to offer global legal solutions.
Jeremy Glen jsg@bto.co.uk / 0141 221 8012

“Vigilante Live Stream” Case
Leaves Reputational Questions Unanswered
Accredited Data Protection Specialist Paul Motion of BTO’s Online
Reputation team considers live streaming where the individual is
innocent.

On 15 July 2020 the UK Supreme Court gave
judgement in Sutherland v HMA [2020] UKSC 32. Mr
Sutherland was the subject of a “sting” by a “paedophile
vigilante” group. He exchanged messages and
photographs with an adult ‘decoy’ posing as a 13 year
old boy. He arranged to meet the “boy”, but instead
was confronted by members of the group and arrested
by Police. He was convicted of various statutory sexual
offences using the vigilante evidence. The UKSC held
the evidence was admissible. Briefly, Mr Sutherland’s
Article 8 rights to privacy and respect for family life were
either not interfered with, or not engaged due to the
content of the evidence.
The High Court record contains the following innocuous
sentences: “Witnesses C and C then attended the
meeting place at the arranged time and confronted the
[accused], broadcasting the confrontation live on
Facebook. A film of the confrontation has since been
posted on social media”.
The UK Supreme Court was only concerned with
admissibility of vigilante evidence in a criminal
prosecution, by the state. There appears to have been
no consideration of civil legal aspects of the live
streaming, by a private individual. Contemporaneous
live streaming and posting video footage of the
confrontation with an alleged wrongdoer are major
invasions of privacy. Scots law acknowledged a
common law right to privacy in 2019 1. If the individual
concerned is later not convicted of a crime, serious and
irreparable damage to reputation has already been
done.
BTO’s Online Reputation Team was consulted by an
individual who a year earlier had been confronted in a
street by six members of a paedophile vigilante group.
The confrontation was livestreamed on the group
Facebook page. Within a very short time, several
hundred adverse comments appeared, many highly
threatening and abusive. The footage was then shared
on the Facebook page of another vigilante group.
Annotated photos of the individual were posted on both
groups. Some Facebook users identified him. His family
suffered embarrassment and also financial loss when
locals ostracised their business.
Our client told us that charges against him had been
dropped, eight months after the ‘sting’ was live

streamed: his photo and comments were still on
Facebook a year later.
Livestreaming of a “sting” even before an arrest has
taken place, cuts across the notion of presumed
innocence. Livestreaming on social media has a habit
of engendering instant judgement and conviction: it is
on Facebook, therefore it must be true.
Vigilante stings and live streaming are unregulated.
Posting on Facebook is a private act, not an act of the
State. Protection must therefore come from the civil
law. Courts can grant interdicts, take-down orders,
award damages, but first you must identify a defender.
Otherwise, Facebook will provide only “Basic
Subscriber Information” under a 1972 Act Section 1
order. This involves further litigation, delay and cost.
Facebook can and does remove harmful content (in our
case it had acted quickly to take the “sting” video
down), but we have found Facebook’s interpretation of
its ‘Community Standards’ to be inconsistent: photos of
our client and comments remained after charges were
dropped.
HM Inspectorate of Constabulary in Scotland observed
in its February 2020 report that almost half of online
grooming cases result from the activities of vigilante
groups: “Vigilante groups regard themselves as well
intentioned and performing a role in which the police
are failing. There is no indication that their activities are
likely to cease”.
Social media providers and the courts need to work
more closely to regulate live streamed content, provide
a simplified process for taking down video content and
identifying the source. Live streamed footage can be
compelling: it can also cause immediate and lasting
harm before any of the safeguards of due process have
been engaged.
Paul Motion prm@bto.co.uk / 0131 222 2932
1 BC

-v- Chief Constable of Police Service
of Scotland [2019] CSOH 48
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